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Current Topics. 


~~ —_—_e of Justice (Miscellaneous Provisions) | 


From the purely professional standpoint, it may be 
suggested with some confidence that the most interesting 
measure of the present session is the Administration of 
Justice (Miscellaneous Provisions) Bill, which was recently 
introduced in the House of Lords: by the Lord Chancellor. 
Changes contemplated include an extension of the jurisdiction 
of quarter sessions when presided over by legally qualified 
chairmen, the abolition of the prerogative writs and informa- 
tions of the nature of quo warranto, and an increase in the 


amount by reference to which the jurisdiction of the county 
court in actions of contract or tort is limited by the County | 


Courts Act, 1934. These and other matters with which the 
Bill is concerned will be fully dealt with in an article shortly 
to appear in this Journal and need not, therefore, be 
elaborated here. It may, however, be recalled that an 
extension of quarter sessions jurisdiction with legally qualified 
chairmen was advocated by the Quarter Sessions Committee, 
whose report was issued in July, 1936 (Cmd. 5252, H.M. 
Stationery Office, price 3d. net), while the Business of the 
Courts Committee, in the course of its third and final report, 
issued in January, 1936 (Cmd. 5066, H.M. Stationery Office, 
price 4d. net), recommended the abolition of the writs of 
mandamus, prohibition and certiorari, and of informations 


| 


| 





| the fact that more experienced members of the Bar are now 


willing to accept appointment to the county court bench 
than were their predecessors, and, likewise, to a recognition 
of the paramount interest of the public in having justice 
brought as it were to its door, with a consequent diminution 
in the cost. An appreciation of these factors no doubt 
underlies the proposal embodied in the new Bill to extend 
the jurisdiction of the county courts by enabling them 
to entertain actions of contract or tort or for money 
recoverable by statute to an amount not exceeding £300, 
this, however, being coupled with an option being given to the 
defendant, where the claim exceeds £100, to object to the case 
being tried in the county court, in which event the judge 
would order the transfer of the action to the High Court. A 
further recognition of the efficiency of the county court is 
contained in another section of the Bill by which, in the case 


' of any matter assigned to the Chancery Division of the High 
| Court, a transfer to the county court may be ordered whether 
| or not an application for such transfer has been made by one 


of the parties. 
| innovation seems doubtful. 


The desirability, however, of this latter 
The appointment of legally 


| qualified persons as chairmen and deputy chairmen of 
| quarter sessions is, again, a step in the right direction in 
| view of the many difficult questions of law which ever 
| and anon arise and call for prompt and accurate decision. 


of the nature of quo warranto, and the substitution therefor 


of suitable orders of the court substantially on the lines 
proposed in the present Bill. 


County Court and Quarter Sessions Jurisdiction. 
Writine rather more than a generation ago, an acute 

foreign observer of our legal system, in treating of our county 

courts, prophesied that ere long the jurisdiction of these 


In the old days, before the institution of the Court of 
Criminal Appeal, the administration of justice in the courts 
of quarter sessions in not a few instances left a good deal 


| to be desired, some chairmen exhibiting not only a lack 
| of legal knowledge, but likewise a lack of logic as in the 


celebrated case where a chairman addressed the prisoner 
thus: ‘‘ God has given you good abilities, instead of which 
you go about the country stealing ducks!” Since the 


| institution of the Court of Criminal Appeal, however, much 


tribunals would be still further extended, ‘‘ quoique cette | 


réforme rencontre une résistance considérable de la part de 
ceux dont elle léserait les intéréts, et notamment du barreau.” 
At one time, and that not so long ago, there was considerable 
Opposition shown by the Bar to any serious extension of the 


greater care is shown by those who preside at quarter 
sessions, many of which are presided over by qualified lawyers 
who give their services gratuitously ; but as we have indicated 
it is essential to the administration of justice in these tribunals 


| that in every instance a qualified lawyer should act as 


jurisdiction of the county courts, but the intervening years — 


ve brought with them a more benevolent attitude to the 
subject, a change, at least to some extent, attributable to 


chairman. It is to be hoped, therefore, that this provision in 
the Lord Chancellor’s Bill will speedily receive the approval of 
Parliament. 
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Rent Restriction: The White Paper. 


We have recently had occasion to refer at some length in 
these columns to the subject of rent restriction. A few 
weeks ago we indicated what were the principal recom- 
mendations contained in the majority and minority reports 
of the Inter-Departmental Committee on the Rent Restrictions 
Acts, which sat under the chairmanship of Lorp RipLey. 
More recently the matter was considered from the standpoint 
of those who advocate a greater and more rapid measure of 
de-control than the aforesaid committee was prepared to 
recommend. This week the contents of the recently issued 
White Paper (Cmd. 5667, H.M. Stationery Office, price 
1d. net) concerning the policy which the Government propose 
to follow in the matter must be briefly indicated. The 
exhaustive examination of the position by the aforesaid 
committee and by the committee which sat under the chair- 
manship of Lorp MaRLEy in 1930 has, it is intimated, provided 
adequate material for the formulation of future policy, and 
agreement is expressed with the view put forward by the 
last-mentioned committee, with one dissentient, and endorsed 
by the majority report of the Ridley Committee, that it is 
desirable that ‘‘the restrictions should at once be lifted 
from any class of property as soon as it can be shown that 
they are no longer needed in the general interest.” It is 
also conceded that “the question of continuing control of 
any particular class of house must be dependent on whether 
the shortage of houses in that class is at an end or is likely 
to end within a reasonable period.” From this standpoint 
the principal change in the situation during recent years 
is the large increase in the number of houses with a corres- 
ponding decrease of the shortage of houses, particularly in 
the upper ranges of Class B. The Government, therefore, 
accept both for England and Wales and for Scotland the 
recommendations of the majority report that, subject to the 
exception in the case of houses referred to in para. 70 of the 
report as being houses occupied by two or more families, 
houses in Class B with a yearly value or rateable value 
exceeding (in 1931) £35 in Scotland and in the Metropolitan 
Police District, and £20 elsewhere, should be de-controlled 
at the expiration of the present Acts during the present 
year, subject to conditions as to the continuance for a further 
six months of the restriction of the right to call in mortgages 
and as to notice to the tenant. 


Retention of Control. 


THE remaining houses in Class B will form a single class 
with the existing houses in Class C—the upper annual value 
limits for which in the Metropolitan Police District, in Scotland, 
and elsewhere are respectively £20, £26 5s. and £13—and 
will remain under control. With regard to the future de-control 
of these houses the White Paper adverts to the different 
conditions prevailing in England and Wales, and in Scotland. 
The recent statutory surveys have disclosed the fact that the 
average percentage of overcrowding in Scotland is roughly 
six times that of overcrowding in England and Wales, and 
it is therefore considered that the question of further de- 
control in Scotland must be subject to special consideration, 
and that the Government would not be justified in initiating 
any general system of de-control until conditions have 
materially improved. In England and Wales, on the other 
hand, the supply of new houses is being maintained at the 
rate of over 250,000 a year and the position is being relieved 
by the replacement of the smallest type of controlled house 
under the egis of local authorities and by private enterprise. 
Reference is made to the opinion of the signatories of the 
majority report that there are certain areas where there is 
no longer any actual shortage of accommodation, and it is 
stated that there is no doubt that during the next few years 
a considerable advance in the provision of housing, par- 
ticularly for the lower paid workers, will add to the number 
of these areas. Agreement is expressed with the view put 





forward in the majority report that de-control should be 
progressive, and should be related to areas and determined 
in the light of local conditions; but it is thought that the 
exact method and time at which such local de-control should 
be brought about are matters which call for further examina- 
tion. Moreover, while the state of overcrowding in an area 
must play an important part, all considerations bearing on the 
housing conditions in the area must be taken into account 
before further de-control is effected. Some divergence of 
view is here manifest; and the Government, instead of 
introducing legislation to put into effect the elaborate pro- 
posals contained in the majority report for the progressive 
de-control in the various areas based on the measure of over- 
crowding found therein, propose to set up a further committee 
in due course to examine the position. Minor amendments 
recommended by the majority report are accepted and are, 
it is indicated, to be included either in the forthcoming 
Rent Restriction Bill or in other legislation as may be 
appropriate. 


Bribery and Corruption. 

BrieEF reference may be made to some of the particulars 
contained in the annual report for 1937 of the Bribery and 
Secret Commissions League concerning convictions under the 
Prevention of Corruption Acts, 1906 to 1916. It is indicated 
that the total number of convictions under these Acts since 
their inception is 810, that fines and costs during the same 
period have amounted to £30,575, and that 149 persons have 
been sent to prison. The year 1937 seems to have been 
unusually prolific in offences of this character, fines and 
costs amounting to £439, and twelve persons having been 
sent to prison. Six persons were convicted on indictment, 
and thirty-one summarily. In two of the latter cases the 
summonses were dismissed under the Probation of Offenders 
Act. Individual sentences include one of two years’ imprison- 
ment imposed on a so-called housemaid (this case was com- 
plicated by theft), one of fifteen months’ imprisonment 
imposed on a bookmaker for bribery in connection with the 
doping of greyhounds, and one of six months’ imprisonment 
passed on a contractor for bribing a railway official, the 
convicted person in this case being required to pay £157 costs. 
The utility of an extraordinary audit is illustrated by the fact 
that it led to the disclosure of dishonesty on the part of a 
municipal officer resulting in substantial loss to a borough. 
It is intimated that £26,260, perhaps a little more than half 
the sum lost, has been recovered. The report is interesting 
as exhibiting not only the extent of the mischief which the 
Acts in question were designed to prevent, but also the zeal 
with which the Bribery and Secret Commissions League 
carries out its activities. 


Pedestrian Bridges. 

AN important factor in road safety is the frank recognition 
of the fact that conditions on modern roads are rapidly 
approaching those prevailing upon the railway—with this 
difference, that while a railway train may be relied upon 
to keep to the metals, very little can be predicted concerning 
the track which some motorists are likely to occupy even at 
express speeds. The complete assimilation of road and rail 
conditions so far as those who may desire to cross the way 
are concerned is, of course, impracticable upon existing 
roads, though something of the kind might be attempted on 
motor-ways of the type recently alluded to in these pages. 
From this standpoint even the pedestrian crossing offers but a 
modicum of safety compared with the admittedly dangerous 
level crossing over a railway, even with its locked gates and 
the protection afforded by an elaborate signalling system. 
Provision for pedestrians over or under the roadway appears 
to be an obvious remedy capable of further utilisation, and 
the recent announcement by the Ministry of Transport that 
temporary footbridges—for which more substantial structures 
are to be substituted later—are to be erected over a by-pass 
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road with a notoriously high accident record, will be generally 
welcomed. Whether, or how far, their effectiveness as a 
factor in road safety will be impaired by a reluctance of the 
public to use them, remains to be seen. From this standpoint 
the subway seems to have much to recommend it compared 
with the footbridge. Not only is the clearance required 
for a foot-passenger less than that demanded by vehicles 
of the maximum height, there is also the greater invitatory 
appeal of a downward, compared with an upward, flight of 
steps. Facilis descensus Averno. 


Disabled Cars: New Regulations. 

THE attention of readers should be drawn to the new 
regulations which come into force on Ist March with reference 
to the removal of broken-down vehicles on the roads. It may 
be recalled that the Minister of Transport is empowered by 
the Road Traffic Acts to make regulations inter alia ‘ for 
making provision for the removal from roads, and safe custody, 
of vehicles which have broken down, or which have been per- 
mitted to remain at rest on a road in such a position or in such 
condition or in such circumstances as to be likely to cause 
danger to other persons using the road, or to appear to have 
been abandoned. .. .” (see the Road Traffic Act, 1930, 
s. 59 (1) (c), as amended by the Road Traffic Act, 1934, 
s. 22 (1)). There are already regulations in force in the 
London Traffic Area to the effect that the driver of any vehicle 
which has broken down on the road must remove it if the 
defects cannot be remedied within a reasonable time, or if the 
vehicle is likely to cause obstruction or danger. From the 
date above indicated, regulations to similar effect will be in 
force throughout the country. These regulations will also 
give certain powers to the police to remove broken-down 
or abandoned vehicles if the persons in charge fail to do so 
themselves. The new regulations are published by H.M. 
Stationery Office, price 1d. net. 


Car Number-Plates : New Regulations. 

Nor the least of the difficulties experienced by the police 
in the course of their duties with teference to the occupants 
of road vehicles must be that occasioned by illegibility of 
number-plates, either from dirt or defective illuminations. 
The former defect is already covered by law, and, indeed, 
the limited degree of illumination sometimes provided might 
suggest that the number-plates are not, in certain cases, 
“easily distinguishable ”’ as the regulations require. Whatever 
may be the position under the present law, the matter will be 
put beyond reasonable doubt in regard to vehicles coming 
within new regulations concerning the visibility of number- 
plates, which specify the distance from which number-plates 
must be easily distinguishable. These prescribe a distance 
of 75 feet in normal daylight from which back and front plates 
must be easily distinguishable, while the corresponding 
distance applicable to back number-plates at night is 60 feet. 
The regulations come into force on Ist October of the present 
year for newly registered vehicles, while from Ist October, 1941, 
they will apply to all other vehicles. The daylight test of 
75 feet is similar to the eye test for applicants for driving 
licences, and it is stated that tests carried out by the Ministry 
of Transport both in daylight and at night show that a degree 
of visibility within the limits laid down is easily obtainable on 
present-day vehicles with the ordinary standard of lighting, 
provided the number-plates are kept clean and in the normal 
position. 


Recent Decisions. 

In British Industrial Plastics, Ltd. v. Ferguson and Others 
(The Times, 15th February), Porter, J., awarded the plaintiffs 
£15,000 damages against D., a chemist formerly in their 
employment, for breach of contract by the disclosure to 

is subsequent employers of the secrets of the plaintiffs. 
A claim for damages for alleged conspiracy to use the 
Plaintiffs’ process and to manufacture in competition with 





the plaintiffs failed, the learned judge observing: “I think 
that Fergusons were negligent and muddle-headed, but I do 
not find that their minds were fraudulent”: see Sweeny 
v. Coote [1907] A.C. 221; Triplex Safety Glass Co. Ltd. v. 
Scorah, 157 L.T. 576; 54 T.L.R. 90. 

In Wilson v. Dansie (The Times, 19th February), the plain- 
tiff was awarded £1,000 damages in an action tried before 
Hawke, J., and a special jury, in which the plaintiff alleged 
breach of promise of marriage and seduction. The jury found 
that documents whereby the plaintiff purported to accept 
£66 in full settlement of her claim were signed by the plaintiff 
in circumstances amounting to undue influence, that the 
defendant knew of it, and that the member or members of his 
family who exercised the undue influence were acting as the 
defendant’s agent or agents. 

In Chapman v. Chapman and Thomas (Taylor intervening) 
(The Times, 19th February), Hopson, J., granted a decree 
nisi of divorce on the respondent’s cross-petition on the 
ground of her husband’s desertion for three years within the 
meaning of s. 2 (b) of the Matrimonial Causes Act, 1937, 
holding that the position was not affected by the fact that the 
wife’s original answer to the petition was filed within the 
three-year period. Stevenson v. Stevenson [1911] P. 191 
distinguished. Early in February the wife was given leave 
to file her cross-petition embodying the allegations made in a 
further answer to the husband’s petition which was filed in 
1935. See Sandler v. Sandler [1934] P. 149. 

In Berridge v. Everard (p. 173 of this issue), the 
Court of Appeal (StessER and Scorr, L.JJ.) reversed a 
decision of Hitpery, J., who had ordered an action to be 
remitted to the county court on failure to give security for 
costs. The administrator of an infant plaintiff who was 
killed in a road accident claimed damages for loss of expectation 
of life under the Law Reform (Miscellaneous Provisions) Act, 
1934, and the Court of Appeal held that, in view of the 
difficult questions of law involved, the case was one for the 
High Court. See Stevens v. Walker [1936] 2 K.B. 215. 

In Re Ashton’s Estate: Westminster Bank Ltd. v. Farley 
(p. 173 of this issue), the Court of Appeal (Sir Witrrip 
GREENE, M.R., Cuauson, L.J., and Farwett, J.) upheld 
a decision of Luxmoorg, J., to the effect that a gift by will 
“for parish work” was not charitable. Leave to appeal 
to the House of Lords was granted. 

In Bosch and Another v. Perpetual Trustee Co. Ltd. and 
Others (The Times, 23rd February), the Judicial Committee 
of the Privy Council reversed a decision of the Supreme Court 
of New South Wales (in Equity) and held that a testator’s 
infant sons were entitled to increased provision out of the 
estate under s. 3 (1) of the Testator’s Family Maintenance and 
Guardianship of Infants Act, 1916, of New South Wales. 

In Massine v. de Basil (p. 173 of this issue), the Court of 
Appeal (GrEER and MacKrnnon, L.JJ., and Benyert, J.) 
upheld a decision of Luxmoorg, J. (81 Sou. J. 670), relating 
to claims to copyright in the Russian Ballet. 

In Callender’s Cable and Construction Co., Ltd. v. Walsh 
(p. 174 of this issue), the Court of Appeal (SLEsseR and 
Scott, L.JJ.) upheld a decision of Judge Braziry at the 
Mayor’s and City of London Court, dismissing a workman’s 
application for further and better particulars where his 
firm asked for a diminution of a weekly sum paid under a 
compensation award. The matter was admittedly governed 
by the decision of the Court of Appeal in Vickers v. Miners, 
96 L.J. K.B. 490, and leave was granted to appeal to the 
House of Lords to test the correctness of that decision. 

In Tyser v. Attorney-General (p. 174 of this issue), 
Smmonps, J., held that the estate duty payable in respect 
of chattels, which had been exempted from death duties on 
the death of the former owner under s. 40 of the Finance 
Act, 1930, and sold after the death of his widow by whom 
they had been enjoyed for life, was payable on the net, and 
not the gross, proceeds of sale, 
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Criminal Law and Practice. 
THE CLAIM OF RIGHT. 


Unper the Larceny Act, s. 1, a person steals who, without the 
consent of the owner, fraudulently and without a claim of 
right made in good faith, takes and carries away anything 
capable of being stolen with intent, at the time of such taking, 
permanently to deprive the owner thereof. At the Central 
Criminal Court on 14th February, in R. v. Bernhard (The 
Times, 15th February), a Hungarian woman was found guilty 
of demanding £160 with menaces with intent to steal, contrary 
to s. 30 of the Larceny Act. It appeared that she had 
become acquainted with a married man in a train in Italy 
and had received certain sums of money from him. On 
his return to England he was surprised to see her at his bank, 
and she demanded £160 and her fare back to Budapest, 
threatening that if he did not pay her she would send certain 
photographs and letters to his wife. 

The Lord Chief Justice said that no demand for money in 
consideration of past cohabitation could be enforced in law, 
the consideration being essentially an immoral consideration. 
Apart from that no sum of £160 could be represented as being 
due and payable in January. It was rubbish to call this a 
claim of right. There could not be a claim of right in good 
faith within the meaning of the Act so as to answer the 
allegation of stealing, if the claim was one arising out of an 
immoral consideration. 

A foreigner who comes to this country is not permitted to 
plead ‘in defence to a criminal charge here that what he did 
would have been perfectly legal if committed abroad. Two 
judges held so in R. v. Esop, 7 C. & P. 406, one of them 
pointing out that if it were a defence then numbers had 
been “‘ most improperly executed.” In Jn re Barronet and 
Allain, 1 E. & B., Coleridge, J., said, with regard to a charge 
of murder in a duel, ** Foreigners who come to this country 
must in this respect be put upon precisely the same footing 
as native subjects. We would not listen to a native who 
argued that he was ignorant of the law which he had trans- 
gressed ; nor can we do so to a foreigner.” 

On the other hand, it must be stated that the claim of 
right as a defence to a charge of larceny need not be well 
founded, and so long as it is honestly held it will succeed. 
In Halsbury’s “‘ Laws of England ” (2nd ed., Vol. IX, p. 497, 
para. 856) it is stated: “* To prevent the taking from being 
felonious, the claim of right must be an honest one, though 
it may be unfounded in law or in fact. If the claim is not 
made in good faith, but is a mere colourable pretence to 
obtain or keep possession, it will not avail as a defence.” 
‘* Russell on Crimes ”’ (1936, Vol. II, p. 873), after laying down 
the general proposition at common law “ that a man cannot 
commit felony of goods wherein he has a property,” continues: 
‘* It is not larceny to take goods on a claim of right or property 
in them, if there is any fair pretence of property or right ” 
(2 East P.C., 659). The question whether there is such a fair 
pretence of property or right is one for the jury. 

In a case in which a poacher was indicted for robbing a 
gamekeeper of three hare wires and a pheasant, the evidence 
was that the prisoner had set the three wires in a field belonging 
to the gamekeeper’s employer, and a pheasant was caught 
in one of them. The prisoner came up and the gamekeeper 
handed over the wires and pheasant on a threat of violence. 
Vaughan, B., said: ‘‘I shall leave it to the jury to say 
whether the prisoner acted on an impression that the wires 
and pheasant were his property; for however he might be 
liable to penalties for having them in his possession, yet, if 
the jury thinks he took them under a bona fide impression 
that he was only getting back the possession of his own 
property, there was no animus furandi, and I am of opinion 
that the prosecution must fail” (R. v. Hall (1828), 3 C. & P. 
409). 








In this case the defendant appears to have believed that 
he had a claim of right, but the same cannot be said of R. v. 
Bernhard. The only point of resemblance is that in neither 
case could the claim have been sustained in a civil court. 
The matter is entirely one for the jury and much depends on 
the demeanour of the prisoner in the witness box. 

BOX TRICYCLES AND SUNDAY TRADING. 

WE have referred previously in, these articles to prosecutions 
under the Shops (Sunday Trading Restriction) Act, 1936, 
and the meaning of ‘‘shop” in that Act (81 Sox. J., 600, 723), 
It will be remembered that s. 15 (1) defines “‘ shop ”’ as having 
the same meaning as under s. 19 (1) of the Shops (Sunday 
Trading Restriction) Act, 1936, i.e., “‘ any premises where 
retail trade or business is carried on,” and s. 13 of the 1936 
Act provides also that the Act ** shall extend to any place 
where any retail trade or business is carried on as if that place 
were a shop.” 

The question has arisen again in a number of appeals by 
the Eldorado Ice Cream Co. Ltd. (p. 176 of this issue) against 
decisions of magistrates (a) that their warehouse was a “ shop ” 
within the meaning of the Act, and (b) that their peregrinating 
box tricycles were ** shops ”’ within the Act, and that therefore 
the company had been guilty of breaches of ss. 11 and 12 of 
the 1936 Act relating to the employment of assistants on 
Sundays and to the provision of holidays. 

The warehouse was used for storing ice cream and the ice 
cream was sold from it. A man with a movable barrow 
visited it in the morning to collect ice cream for sale and 
came hack at night to account to his employers. The Lord 
Chief Justice pointed out that s. 13, proviso (4), said: “* The 
provisions of section 11 of this Act shall, in relation to any 
place not being a shop, apply only to persons wholly or 
mainly employed in connection with the retail trade or 
business carried on thereat,” and added that the word was 
thereat,” and not *therefrom.’”” The warehouse was not 
open for the service of customers within s. 11 (1), nor was it 
a place within proviso (6) to s. 13, as retail trade or business 
was not carried on thereat. 

In the second case, with regard to the box tricycles, the 
respondent went so far as to contend that it was not necessary 
to specify a place, as retail trade had to be carried on in some 
place, and therefore it was only necessary to show that 
retail trading occurred. The court held that this contention 
failed, as otherwise the legislature would have done something 
superfluous in enacting a considerable part of s. 13. 

In the third case it was contended that each of the box 
tricycles was itself a place within s. 13 of the Act. “ All 
through the sections,”’ the Lord Chief Justice said, “* one finds 
words which denote locality and position, and in the regulations 
under the Act (S.R. & O., 1937, reg. 271) it was required that the 
address of the place should be stated.’”’ ‘* What,” pertinently 
asked the Lord Chief Justice, ‘‘ would be the address of the 
box tricycle ?”’ The appeal was allowed. 

As was indicated in a previous note on this subject, 
81 Sox. J. 723, there is at any rate this amount of force in the 
respondents’ contentions that locality is immaterial, as 
retail trading has to be carried on somewhere, that the 
preamble to the Act lays down that the objects of the Act are 
‘to restrict the opening of shops and trading on Sundays.” 
If, therefore, the clear words of the Act do not accomplish 
these objects, it would appear that, as we have previously 
pointed out, legislation will be necessary in order to close up 
this gap in the law. 





A meeting of the Solicitors’ Managing Clerks’ Association 
will be held on Friday, 4th March, in the Old Hall, Lincoln’s 
Inn, by kind permission of the Benchers, when Mr. Andrew 
Clark will deliver a lecture on ‘“ Light and Air.” The chair 
will be taken at 7 o’clock precisely by The Hon. Mr. Justice 
Simonds. The meeting ends at 8 p.m. 
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~The Doctrine of Common 
Employment. 


In July last the House of Lords delivered judgment in the 
case of Wilsons & Clyde Coal Co. v. English, and in so doing 
laid down clearly the narrow limits in which the doctrine 
of common employment is now to be confined. This case 
is reported in [1938] A.C. 57, and Lord Thankerton at [1938] 
A.C., p. 73, Lord Wright at p. 77, and Lord Maugham at 
p. 85, each point out that the law of England is the same as 
that of Scotland on the principal question which their lordships 
were considering. 

The principal question decided was whether at common law 
an employer is absolved from his duty to provide a reasonably 
safe system of working by the employment of a competent 
person to perform that duty. The House of Lords held that 
the employer was not absolved by so doing, and accordingly 
if the competent person negligently failed to provide a 
reasonably safe system, a workman who was thereby injured 
could maintain an action against the employer, although 
in common employment with the competent person. 

Wilsons & Clyde Coal Co. v. English was heard by seven 
judges of the Court of Session, who were faced with a con- 
siderable conflict of judicial opinion as to whether the decision 
of the Court of Appeal in England of Fanton v. Denville 
[1932] 2 K.B. 309, was correct. This case had been followed 
in Rudd v. Elder Dempster & Co. Ltd. [1933] 1 K.B. 566, a 
decision which, having in effect been overruled by Lochgelly 
Tron Co. v. McMullan [1934] A.C. 1, was reversed by consent 
(see [1934] A.C. 244). The Court of Appeal, in deciding 
Fanton’s Case, applied a passage from the speech of Lord 
Cairns, L.C., in Weir (or Wilson) v. Merry & Cunningham 
(1868), L.R. 1 H.L. (Sc.) 326, and rejected certain passages 
in Smith v. Baker & Sons [1891] A.C. 325, which the lords 
justices regarded as obiter. 

In Weir’s Case the pursuer was injured by an explosion 
of fire damp owing to the mine manager having erected a 
scaffolding which obstructed the ventilation. In the course 
of the passage referred to above, Lord Cairns says: ‘‘ The 
master is not, and cannot be, liable to his servant, unless 
there be negligence on the part of the master in that in which 
he, the master, has contracted or undertaken with his servant 
to do. The master has not contracted or undertaken to 
execute in person the work connected with his business. . . . 
But what the master is, in my opinion, bound to his servant 
to do, in the event of his not personally superintending and 
directing the work, is to select proper and competent persons 
to do so, and to furnish them with adequate materials and 
resources for the work. When he has done this he has, in 
my opinion, done all that he is bound to do.” 

These words standing alone are clearly sufficient to support 
the view that a master owes no greater duty, in any 
circumstances, to his workmen than to employ competent 
servants. 

In Smith v. Baker, supra, the claim was under the 
Employers’ Liability Act, to which common employment is 
no answer. Smith had been working in a rock cutting, and 
a crane carrying stones from time to time swung the stones so 
that they passed over his head. He was injured by a heavy 
stone dropping on him. 

The House of Lords were concerned, among other matters, 
with what were the duties of an employer to his workman 
at common law, and at p. 339 of the report Lord Halsbury 
says: “I think the cases cited at your Lordships’ bar . . . 
established conclusively the point for which they were cited, 
that a negligent system or a negligent mode of using perfectly 
sound machinery may make the employer liable, quite apart 
from any of the provisions of the Employers’ Liability Act ” 
and at p. 353 Lord Watson said: ‘‘ But, as I understand the 
law, it was also held by this House, long before the passing 
of the Employers’ Liability Act . . . that a master is no less 


responsible to his workman for personal injuries occasioned 
by a defective system of using machinery than for injuries 
caused by a defect in the machinery itself.” 

Faced with these apparently divergent views of high 
judicial authority, the Court of Appeal came to decide 
Fanton v. Denville, supra. In that case Fanton was an actor 
touring with a company of Denville’s and injured his ankle 
during the rehearsal of a scene, owing to the negligence of 
the manager of the company in providing improper plant. 

The court, having considered the above dicta and various 
authorities, decided in favour of the defendant. The grounds 
of the decision may perhaps be best given in the words of 
Secrutton, L.J., at [1932] 2 K.B., p. 327: “ The present case 
is to be decided on the footing that the defendant did not 
know that the execution scene was to be performed, that he 
had delegated to competent persons the production of plays, 
that one of them had negligently provided improper plant 
for a particular scene, but that the defendant did not know 
of this. On these findings, in my opinion, the doctrine of 
common employment, as defined in the cases to which I have 
referred, prevents the employee from recovering against his 
employer.” 

In Rudd v. Elder Dempster & Co., the plaintiff was a dock 
labourer, who was injured during the loading of a ship by a 
fall of iron owing to the breaking of a rope. The accident 
was caused by a breach of a statutory regulation arising out 
of the negligence of fellow workmen of the plaintiffs. 

The defendants raised the question as to whether they 
were not absolved from liability at common law by s. 29 (1) 
of the Workmen’s Compensation Act, 1925, which provides 
that an employer shall not be liable apart from the Act unless 
the injury was caused by his personal negligence or . . . of 
some person for whose act or default the employer is responsible. 
The Court of Appeal, consisting of Scrutton, Lawrence and 
Green, L.JJ., decided that the liability of the defendants 
was excluded by that section, on the grounds that (a) even if, 
contrary to their view of the facts, a defective system was 
in use, Fanton v. Denville excluded the liability of the 
employers for the negligence of their servants ; (b) the mere 
breach of a statutory regulation, although absolute, did not 
make the defendants guilty of personal negligence within 
s. 29. 

Precisely the same point came up for decision in Lochgelly 
Iron Co. v. McMullan where the pursuer’s son had_ been 
killed by the collapse of the roof of a coal pit, in which he was 
working, owing, as was averred, to the breach of provisions 
of the Coal Mines Act, 1911. * The House of Lords, disapprov- 
ing Rudd’s Case, decided that s. 29 of the Workmen’s Com- 
pensation Act, 1925, did not bar the pursuer, for breach of a 
statutory duty was both personal negligence of the employer 
and if caused by his servant, caused by a person for whose act 
or default the employer was responsible. Lord Warrington 
of Clyffe, at [1934] A.C., p. 13, states that common employment 
is no answer to the claim, which it is submitted is implicit 
in the decision of the House. 

In Wilsons & Clyde Coal Co. v. English, the plaintiff was 
proceeding along the Mine Jigger Brae, between 1.30 p.m. 
and 2 p.m., when he was caught by a rake of hutches and 
severely injured. He argued and the jury found that the 
defenders had not provided a reasonably safe system of 
working. 

The jury also found that the board of directors were noq 
aware, but that the defenders’ agent did know, of the failure. 
This agent was the technical representative of the board in 
respect of all the collieries of the defenders; and was a 
competent person. 

The House of Lords decided that the defenders were liable. 
It was no answer to say that they had appointed a competent 
person to provide a reasonably safe system—his negligence 
was their negligence and the doctrine of common employment 





did not apply. 
3 
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The case of Fanton v. Denville, so far as it established any 
general principle, was overruled. The passage above referred 
to from Lord Cairn’s speech in Weir's Case was held to be 
confined to the special facts of that case, which their lordships 
held to be one of an act of negligence by a fellow workman 
not involving a safe system of working. On the other hand, 
the view of Lord Halsbury and Lord Watson in Smith v. 
Baker, referred to above, were held to be correct in law. 

As a result of this decision and of the dicta occurring in 
their lordships’ speeches the liability of an employer for 
injuries caused to a workman, apart from liability under the 
Workmen’s Compensation Acts and the Employers’ Liability 
Act, may be stated to be as follows :— 

(1) The employer is liable for any wilful or negligent 
act or omission committed by himself. The employer may 
for this purpose include the board of directors or the 
managing director of-a limited company: see Scrutton, 
L.J., in Rudd’s Case [1933] 1 K.B., at p. 576. 

(2) The employer is liable for injury caused by defective 
plant or machinery, failure to comply with statutory 
regulation, and failure to provide a reasonably safe system 
of working. He does not escape liability by employing 
competent servants or agents, if these be negligent, nor, 
if the injury is caused by breach of a statutory regulation 
which is absolute, in the absence of any negligence on his 
part or that of his agents. It makes no difference that 
the servants or agents are in common employment with the 
person injured. 

(3) The employer is liable if he employs servants or 
agents who are not competent and the injury arises from 
their lack of competence. 

The employer is not liable for injuries caused to an 
employee owing to the negligence of an employee of the same 
employer unless the case comes under example (3) above, 
and this is all that is left of the doctrine of common 
employment. 

In the circumstances it will not be surprising if Wilsons v. 
English becomes the leading authority on this branch of the 
law. It will certainly be a case of great importance until 
the legislation abolishing the doctrine of common employment 
is introduced, if recent recommendations in that direction 
are adopted. 








Company Law and Practice. 


THE issue of shares at a premium is a common enough practice, 
and where shares are so offered the law 


Share does not prescribe additional requirements 
Premiums to those attendant on any offer of shares ; 
and their whether or not shares are to be offered at 
Application a price greater than their nominal value is 
as Prcfits. for the company to decide, and, under most 


forms of articles, the determination of the 
question comes within the powers of the directors. There is 
no principle of law which obliges a company to issue its shares 
above par because they are saleable at a premium on the 
market (see per Lord Davey in Hilder v. Dexter {1902} A.C. 
474, at p. 480); the desirability from the company’s point 
of view of so doing needs no emphasis, though, of course, the 
circumstances of the particular case may render it inadvisable. 
It need hardly be said that, where the decision rests with the 
directors, they must exercise their discretion bona fide in the 
interests of the company, and not, for example, issue shares 
at par for the private advantage of themselves or their friends 
when the same shares would command a ready sale at a 
premium. 

Premiums received on an issue of shares are usually carried 
to the credit of a reserve fund, and are available for distribu- 
tion to the shareholders unless the company’s articles otherwise 
provide. In Drown v. Gaumont-British Picture Corporation 





Lid. [1937] Ch. 402, Clauson, J. (as he then was), said this : 
‘* Subject always to anything in the articles of association to 
the contrary, there is nothing legally wrong, so far as I am 
aware, in a company dividing among its shareholders a 
premium obtained on the issue of shares. The premium 
from its very nature is not part of the capital paid up on the 
shares ; it is the surplus of the sum received in respect of the 
share over the amount required to pay up the share to the 
extent to which it is treated by the Company as paid up. 
The capital paid up on the share must not be divided in 
dividend ; but the premium is not capital paid up on the share 
but a sum received by the company in excess of the capital 
paid up on the share ; and the principle that capital paid up 
on the share must not be divided in dividend is in no way 
infringed by distributing the premium in dividend.” 

In that case the company had a large reserve fund built 
up to a great extent out of premiums on shares and was 
proposing to pay a dividend, which could only be paid by 
utilising the greater part of the reserve fund. Clauson, J., 
held that the reserve fund was properly applicable for this 
purpose. He pointed out that if moneys which have been 
obtained by way of premium on the issue of shares are set 
aside in a particular fund, and that particular fund has 
disappeared, it may properly be said that the premium has 
disappeared and is no longer available for distribution. But 
if the premium has become a part of the company’s general 
assets, there is no justification for treating such part of the 
assets as represents the premium as on a different footing from 
the rest of the assets, or for treating a reserve formed by 
setting aside the premium as on any footing different from that 
of a reserve set aside out of normal profits. 

Though there may be nothing ultra vires or illegal in distri- 
buting money obtained by way of premium upon the issue 
of shares as dividend, the position may be affected by the 
provisions of the articles of association of a particular company. 
For example, if the articles provide that dividends are payable 
only out of the profits arising from the business of the company, 
it would seem doubtful whether premiums on shares could be 
properly divided as dividend, since, in the ordinary case, such 
premiums could hardly be regarded as profits of the company’s 
business as distinguished from profits of the company. Romer, 
L.J., said, in Re National Bank of Wales Ltd. [1899] 2 Ch. 629, 
at p. 655, that “‘ premiums on the issue of shares are not 
ordinary trading profits ; they are rather of the nature of an 
increase of capital.” In such a case, nevertheless, the 
premiums, if carried to reserve, could be properly made 
available for shareholders under the provisions of an article 
authorising the capitalisation of reserves and the appropriation 
of the sum capitalised among the shareholders in the form of 
fully-paid shares or debentures. It may be observed that the 
dictum of Romer, L.J., quoted above, that share premiums 
‘are rather of the nature of an increase of capital,’ must be 
taken to refer to an increase in the capital assets of the 
company, not an increase of its share capital ; otherwise such 
premiums would not be available for dividend purposes, and 
Clauson, J., as we have seen, has negatived this view. 

Although share premiums are profits of the company in 
the sense that they can be distributed as dividend, they cannot, 
it would seem, be treated for all purposes as profits of the 
company. In saying this, I have in mind more particularly 
the question of a company’s power to pay a commission to 
persons subscribing for its shares. There is, I think, no legal 
prohibition on the payment of commission up to any amount 
out of the profits of a company ; and if share premiums were 
for all purposes profits, the full amount of the premium could 
be paid as commission. But a consideration of the statutory 
provisions as to the payment of commission and the authorities 
on those provisions, suggests that premiums on shares are 
not available without restriction for this purpose. Section 43 
(1) of the Companies Act, 1929, provides that: ‘it shall be 
lawful for a company to pay a commission to any person i 
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consideration of his subscribing or agreeing to subscribe, 
whether absolutely or conditionally, for any shares in the 
company, . if (inter alia) the commission paid or agreed 
to be paid does not exceed ten per cent. of the price at which 
the shares are issued, or the amount or rate authorised by the 
articles, whichever is the less.’’ This is an enabling provision ; 
assuming the articles authorise the payment of commission 
at the rate of 10 per cent. on the issue price, a company issuing 
£1 shares at a premium of 10s., is expressly permitted to pay 
a commission of 3s. per share—10 per cent. on the issue price. 
If the sub-section had said expressly that it should be illegal 
for a company to pay a commission exceeding 10 per cent. 
on the issue price, then, clearly, the premium moneys could 
only be utilised for the purpose subject to that limit. But 
sub-s. (1) of s. 43 does not contain any prohibition which 
positively forbids the payment of commission at a greater 
rate than 10 per cent. ; the prohibition is contained in sub-s. (2), 
which provides that: ‘* Save as aforesaid, no company shall 
apply any of its shares or capital money either directly or 
indirectly in payment of any commission * Does this 
disabling provision preclude the application of share 
premiums in the payment of commission otherwise than in 
accordance with the provisions of sub-s. (1)? Or, in other 
words, does the phrase *‘ shares or capital money ”’ include, 
for this purpose, premiums received on the issue of shares ? 

There is, perhaps, no clear authority on the point, but the 
observations of Lord Davey, in Hilder v. Dexter, supra, 
suggest that, share premiums are capital money for this 
purpose and are not freely available for the payment of 
commission. He said this: ** The first words to be construed 
are, ‘ apply any of its shares or capital money.’ I think that 
those words naturally mean apply its capital, either in the 
form of shares before issue, when they may be described as 
potential capital, or in the form of money derived from the issue 
of its shares.” This dictum was approved and followed by 
Warrington, J., in Shorto v. Colwill, 101 L.T. 598: there 
shares had been issued at a premium, and Warrington, J., 
said that if commission were paid by the company out of 
money received by them on the issue of the shares, it would 
be paid out of money which would be “ capital money ”’ 
within the meaning of the section. The decision did not 
primarily depend upon a determination of this point, but it is 
clear that, in the opinion both of Lord Davey and Warrington, 
J., the words ** capital money ” in the section have a meaning 
wide enough to include share premiums ; and for this purpose, 
at least, one must conclude that such premiums are in the 
nature of capital rather than profits. 

The question might also arise in another connection. 
Suppose a managing director has a service contract, under 
which he is entitled to a percentage of the net profits of the 
company ; if the company issued shares at a premium would 
he be entitled to claim his percentage on the amount of the 
premiums on the ground that they were part of the company’s 
profits ? There would, I think, be a good deal of room for 
argument that they were not profits of the company within 
the meaning of such a provision. But it would be by no 
means clear that this was the proper interpretation of the 
word ** profits,” and it certainly seems desirable that where 
such a provision is made the point should be expressly dealt 
with by excluding share premiums from the definition of 
profits for this purpose. If, however, the percentage were on 
trading profits of the company, clearly share premiums would 
not be included. 





The eighty-seventh annual report of the Cheltenham and 
Gloucester Building Society states that the assets have 
Increased by over £341,000 during 1937; £1,258,614 has 
been advanced on mortgage during the year, this being a 
record of mortgage activity for this society. Reserve funds 
(including unappropriated profits) now amount to £744,912, 


A Conveyancer’s Diary. 


THE authorities on the subject of what are and what are 
not charitable gifts are very numerous 

Gift for and not always easy to reconcile with each 

Erection of a other. 

“Public Hall’? The latest reported case to which I 

to be draw attention this week is important 


Conveyed to because it is concerned with gifts for 
Municipal what are called ‘‘ public purposes,” and, 
Corporation— at first sight, seems difficult to distinguish 
Charity. from some of the earlier authorities. 


In the famous case of Commissioners 
for Special Purposes of Income Tax v. Pemsel {1891} A.C. 531, 
Lord Macnaghten in his speech classified charitable trusts as 
follows: ‘* Trusts for the relief of poverty; trusts for the 
advancement of education; trusts for the advancement of 
religion; and trusts for other purposes beneficial to the 
community, not falling under any of the preceding heads.” 
The last of these “‘ heads” has given rise to many cases, 
the latest of which is Re Spence; Barclays Bank Ltd. v. 
Stockton-on-Tees Corporation [1938] 1 Ch. 96. 

By his will, G.O. gave his collection of arms and antiques 
to the Corporation of Stockton-on-Tees, on condition that 
they deposited the same in one of the rooms of the public 
hall thereinafter mentioned, where the collection should be 
open to inspection by the public. The testator gave the whole 
of his real and residuary persona! estate to his executor 
and trustee (Barclays Bank Ltd.) upon trust for sale and 
conversion and, subject to the payment thereout of his funeral 
and testamentary expenses and certain legacies, and the 
setting aside of a sum to provide for a certain annuity men- 
tioned in the will, upon trust to apply the proceeds of sale 
‘in the purchase of a suitable site of land at Stockton-on-Tees 
and in or towards the erection on such site of a public hall 
which site and hall when completed shall be presented by 
the bank to the Corporation of Stockton-on-Tees aforesaid 
in memory of my deceased father and mother and to be used 
by the said Corporation for such public purposes as it may 
from time to time consider desirable and the surplus (if any) 
shall be paid to the said Corporation for such publie purposes 
as it may from time to time consider desirable.” 

So far as regards the gift for the purchase of a site for and 
the erection of a public hall, the real question was whether 
the gift could be said to be exclusively for public purposes, 
since a public hall might be let for private use from time to 
time, e.g., for concerts and othtr entertainments to which the 
public would not be admitted except on payment. 

A case in point is Houston v. Burns [1918] A.C. 337. In 
that case there was a gift to trustees “for such public 
benevolent or charitable purposes in connection with the 
parish of Lesmatragon or the neighbourhood in such sums 
and under such conditions as they in their discretion shall 
think proper.” The House of Lords held that the gift was 
void for uncertainty, notwithstanding the express limitation 
to the particular locality named. In the course of his speech, 
Lord Finlay, L.C., said: *. . . If the clause is to be construed 
as being for such public or benevolent or charitable purposes 
in connection with the locality as the trustees think proper 
it would be bad. The purpose is too vague and the vagueness 
of the purpose is not cured by the specification of the locality 
to be benefited.” Lord Atkinson said: “It may possibly 
be that the words * public purposes’ are more vague and 
uncertain when the trustees have the whole world as the ambit 
of choice than when the ambit is limited to a much smaller 
area, but they are sufficiently vague and uncertain, even 
if applied to parishes, to render them insufficient to define 
and fix the limits of the class or classes from which the trustees 
are to make their selection.” His lordship said further: 
‘I do not think that this case has the slightest resemblance 





which represents over 11 per cent. of assets. 





to those in which property is vested in trustees to be applied 
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for the support or benefit of such institutions of a particular 
class as may be in existence or in course of creation in any 
given town or area at the time at which the will speaks. 
There is no vagueness or uncertainty in such cases at all.” 
His lordship proceeded to point out that in that case the 
trustees were not confined to applying the trust funds for 
the benefit of such institutions, objects, charitable, benevolent 
or religious, as they might select from amongst those existing 
in the limited area at the time at which the will spoke, but 
were at liberty to institute within the area any new religious 
objects or purposes they might think fit, and so the definition 
was too loose. 

Applying law as there stated to the facts in Re Spence, 
it might be said that the gift for the purpose of a public hall 
was nothing more than the gift of a hall to be used for public 
purposes and therefore too vague and uncertain, although 
there was a limitation to the particular locality of Stockton- 
on-Tees. It might also be contended that the uses for such 
purposes to which a public hall might be put would vary 
as time went on and might include objects which did not 
exist at the date of the testator’s death but might come into 
existence afterwards. The various uses to which a ‘* public 
hall’ might be put are too numerous to mention, many of 
them not being such as could have been in the contemplation 
of the testator, and so it might be thought there was 
considerable vagueness in the object. 

Luxmoore, J., did not however take that view. His 
lordship pointed out that the site and public hall were to 
become the property of the Corporation of Stockton-on-Tees, 
and accordingly to be held like its other corporate property, 
for the benefit of the borough, and continued: “‘ If there 
was nothing else in the will it would appear that this would 
be a valid charitable gift, but it is argued that the gift is 
rendered invalid because the hall is to be a ‘ public hall,’ 
and is to be used for * such purposes as the corporation may 
from time to time consider desirable.’ It is to be observed 
that one of the purposes is that one of the rooms in the 
public hall is to be used for the housing and exhibition to 
the public of the testator’s collection. In my judgment 
the reference to ‘ public purposes’ in this will is limited 
to purposes for the benefit of the inhabitants of the borough 
of Stockton-on-Tees, and is used in order to exclude any 
possibility of the hall being used for private purposes and 
in contradistinction to any such private user.” The learned 
judge then referred to the decision in Houston v. Burns, 
and distinguished it as follows: ‘‘ The ratio decidendi in 
Houston v. Burns was the vagueness of the testatrix’s direc- 
tions and her failure to identify the particular objects she 
meant to benefit. In the present case the testator has been 
guilty of no such failure. The object is clearly defined. 
It is a public hall. The fact that the testator has directed 
it to be conveyed to the corporation of Stockton-on-Tees 
shows with certainty that the public hall is to be for the 
benefit of the inhabitants of Stockton-on-Tees, and this 
certainty is not rendered uncertain by reason of the fact that 
the testator has limited its user to ‘such public purposes ’ 
as the corporation may consider desirable.” 

I must say that the distinction between the gifts in these 
two cases seems to me to be a very fine one. However, we 
now know that a gift to a municipal corporation of a building 
to be used as a “* public hall” is charitable. 

Luxmoore, J., also held that the gift of the testator’s arms 
and antiques was charitable as it was for an educational 
object. 

So far as regards any surplus that there might be after the 
hall had been erected, the learned judge did not decide 
whether that was charitable or not, leaving that question 
open until it should appear that there was in fact a surplus. 





Sir George Jefford Fowler, J.P., retired solicitor, of Hyde 
Park Street, W., and of Bedford Row, left estate of the gross 
value of £1,021,696, with net personalty £1,018,201. 





Landlord and Tenant Notebook. 


THE position of a tenant farmer whose cattle are poisoned 
by the leaves of trees growing on adjoining 


Poisonous land which belongs to the landlord has 
Trees on been gone into, and to some extent settled, 
Lessor’s by the decisions in Erskine v. Adeane (1873), 
Adjoining L.R. 8 Ch. App. 756, and Cheater v. Cater 
Land. [1918] 1 K.B. 247, C.A. But those two 


authorities do not contain a code which 
provides for every possible situation, nor is the ratio decidendi 
easily ascertainable. 

The facts of the earlier decision are sufficiently clear: The 
owner of country property let the ‘“‘ home farm” to the 
plaintiff. He reserved, it was said (“ excepted ” would perhaps 
be a more accurate expression), land described as “‘ the 
plantations.” Yew trees grew in these plantations, some of 
them being near the boundary, which was defined partly by 
fences and hurdles, partly by a ditch surrounding what was 
called the ** Island.” 

In the first two years of the term, the plaintiff lost livestock 
to the value of £580, all poisoned by yew leaves. The animals 
had obtained access to the poison in three ways: sheep had 
browsed leaves on branches which overhung the hurdle 
fences; other sheep had eaten clippings thrown over the 
fence by the landlord’s gardeners ; and in a period of warm 
weather, when the ditch was dry, cattle had made their way 
to the inadequately fenced island. 

The plaintiff would have had a sound claim as regards the 
sheep which had died from eating clippings thrown over the 
fence if the landlord had not died before action brought. 
But in those days the maxim “ actio personalis moritur cum 
persona ’”’ was still valid, and damages for negligence could 
not be awarded against the administrator of the estate who 
was the defendant in the action. 

As regards the other losses, and as an alternative claim 
in respect of those mentioned, the plaintiff invoked an implied 
warranty that no noxious trees should grow on the demised 
premises and an implied obligation to fence. 

Dealing with the first point, Mellish, L.J., held that there 
was no difference between the law affecting the sale of goods 
and that affecting landlord and tenant: ‘in the case of 
taking the lease of property the rule is caveat lessee ; he must 
take the property as he finds it . In my opinion the 
lessee must take the chance of such a danger, or ask for an 
express warranty.” 

As to the fencing: “if the tenant upon looking over the 
farny thought it was for his advantage . . . to have certain 
fences which were in the possession of the landlord kept in 
repair in order that his cattle might be protected, he should 
have a covenant inserted in the lease that the landlord would 
keep these fences in repair.” 

Before dealing with the other authority, it may be useful 
to mention a case between adjoining occupiers who were not 
landlord and tenant, Crowhurst v. Amersham Burial Board 
(1878), 4 Ex. D. 5. In this case the court upheld an award 
of damages in favour of a tenant farmer whose horse had 
died from eating yew leaves, the tree having been planted 
by the defendants in their land and having borne branches 
which projected across and through the boundary railing. 
It was found as a fact that cattle were known to be tempted 
by these leaves, and were often poisoned by them, and it 
was held that the doctrine of Fletcher v. Rylands applied. 
Erskine v. Adeane was described as resting on totally different 
grounds. 

In Cheater v. Cater it appeared that the plaintiff became 
the defendant’s tenant, timber being reserved, in September, 
1914. A fence divided the land let from other land retained 
by the defendant; some three feet from the fence the 
defendant had a shrubbery which included yew trees. In 
January, 1917, two of the yew trees overhung the fence, and 
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the plaintiff's mare partook of their leaves with the usual 
fatal consequences. What the cause of action was in the 
county court is not clear, but the judge found for the 
defendant on the ground that Erskine v. Adeane governed 
the position. In the Divisional Court the two judges took 
opposite views. Lord Coleridge, J., held that the case was 
just distinguishable from Erskine v. Adeane, the difference 
being that the dangers in the older case existed at the date 
of the lease ; in this case the tenant was not bound to assume 
that the landlord would neglect to cut the yew tree and 
would suffer it to become a danger. Rowlatt, J., considered 
that it was not contemplated that either party should do any 
cutting; the tenant took his chance. The appeal was 
dismissed accordingly. 

This dismissal was upheld in the Court of Appeal, but 
before discussing the course of events there, it is of interest 
to note that Lord Coleridge and Rowlatt, JJ., agreed that 
if the parties had been adjoining freeholders the plaintiff 
would have been entitled to recover. But the judgment of 
Rowlatt, J., appears to be based partly on an assumption 
which is not borne out by the facts as stated in the report, 
though they may be quite accurate, namely, that at the 
commencement of the lease part of the yew tree overhung 
the fence, though it was not then within reach of cattle. 
His lordship’s ruling in point of law that, timber being 
reserved, the tenant was thereby precluded from cutting the 
tree, is interesting ; for usually such reservation is taken to 
apply to trees rooted in the demised land only. And the 
judgment deliberately leaves open the question what would 
be the position if a yew tree did not overhang the boundary 
at the time of the demise but afterwards, during the tenancy, 
grew across it. And as Coleridge, J.’s, judgment included 
this passage: ‘‘if, when the tenant took the lease, the yew 
trees overhung the demised premises and were within reach 
so that animals could eat them,” it looks as if the preliminary 
statement of facts in the report were most inadequate. 

This inadequacy became very apparent when the case 
came before the Court of Appeal,.where it was pointed out 
that there was no evidence to show that the yew trees had 
not overhung the fence, and overhung it far enough and low 
enough to be within reach of horses, at the date of the demise. 
As it was for the plaintiff to make out his case, the court 
must assume that there had been no such change in proximity ; 
and as the county court judge had purported to apply Erskine 
v. Adeane, it must be assumed that the trees overhung when 
the tenancy commenced and were then a source of danger. 

So three trials took us no further in the end; but, besides 
emphasising the desirability of a full note in county courts, 
they reveal that authority has not yet covered the whole of 
the ground. Leaving out of consideration the possibility of 
a tenant not having and apparently not intending to keep 
cattle at the date of the demise, and the fact that cattle and 
trees, both being organic matter, are both capable of growing, 
there are these four possibilities : (1) Poisonous trees overhang 
the boundary line within reach of cattle when the tenancy 
commences. The position is that obtaining in the two decided 
cases. (2) Poisonous trees overhang the boundary at the 
date of the demise, but are not then within reach of cattle. 
This appears to have been Rowlatt, J.’s, view of the facts of 
Cheater v. Cater. As mentioned, this view was not accepted 
by the Court of Appeal, and Sargant, J., added that he 
would have thought that it made no difference in law whether 
the trees were within reach or not once they overhung, but 
that it was not necessary to consider that point. (3) Poisonous 
trees grow near, but not over, the boundary when the tenancy 
commences, and subsequently cross it. (4) Poisonous trees 
are planted near the boundary during, and cross it during, 
the term. 

As Bankes, L.J., observed, it was not necessary to consider 
the interesting question whether, if a condition of safety 
existed at the date of the demise and a condition of danger 





arose afterwards, the defendant would be liable. If it were, 
one would have to decide two things: whether Erskine v. 
Adeane applied to the natural growth of a yew tree from a 
condition of safety to a condition of danger; and, if not, 
what would constitute a breach of the landlord’s duty— 
whether the tenant ought to bring the state of things to the 
landlord’s notice as a condition of establishing negligence. 

If and when the undecided points do arise, I submit that it 
would be well for the aggrieved tenant to try a remedy other 
than a claim for breach of implied warranty, or a claim for 
nuisance, or a claim for negligence. A grantor ‘ cannot 
derogate from the grant he has made by an act which shall 
render the subject of the grant unfit from a reasonable point 
of view for the purpose for which it is granted,” said 
Neville, J., in Cable v. Bryant [1908] 1 Ch. 259, at p. 265; 
this doctrine would certainly apply when a landlord, knowing 
at the date of the demise that the tenant was going to keep 
and knowing later than he did keep cattle, planted a row of 
yews along the boundary, and would probably apply in less 
obvious cases as well. ‘If A lets a plot of land to B, he may 
not act so as to frustrate the purpose for which in the 
contemplation of both parties the land was hired,” as Lord 
Loreburn, L.C., said in Lyttleton Times Co. v. Warners [1907] 
A.C. 476, at p. 481; this again would cover the case of 
deliberate planting, but whether failure to cut would be a 
derogation must depend on whether “ act’ includes ‘‘ omit 
an act.” 








Our County Court Letter. 
CONTRACTS FOR ADVERTISEMENTS. 


In Gordon Cook & Co. v. Swadlincote Bread Co., Ltd., recently 
heard at Clerkenwell County Court, the claim was for £7 3s. 
in respect of instalments due on a contract for panel display 
advertisements at cinemas. The case for the plaintiffs was 
that a previous contract had been renewed by a person 
signing himself as the secretary of the defendant company. 
The defence was that, during the absence of the senior 
director of the company, a call was made by the plaintiffs’ 
traveller, who stated that the senior director had promised 
to renew the contract, and would be annoyed if the renewal 
form were not signed. This was a misrepresentation, as no 
promise of renewal had been made by the senior director, 
who was the only person authorised to sign on behalf of the 
defendant company. The plamtiffs’ traveller denied that he 
had made the representations alleged. His Honour Judge 
Earengey accepted the evidence for the defendants, and held 
that the exaggerations of the plaintiffs’ traveller constituted 
a misrepresentation of fact. Judgment was given for the 
defendants, with costs. 


ASSAULT BY FOOTBALLER. 


In a recent case at Ashby-de-la-Zouch County Court (Hart v. 
Wilkinson), the claim was for £10 10s. as damages for assault. 
The plaintiff's case was that he had been playing for his 
works’ football team in a match in which the defendant was 
a member of the opposing team. A penalty kick had been 
awarded against the defendant’s team, and, after the game 
was over, the defendant went up to the plaintiff and struck 
him a blow in the mouth. The referee’s evidence was that 
the penalty was awarded by reason of the defendant having 
tried to trip the plaintiff from behind. The striking of the 
blow was not seen by the referee, but the incident was 
reported to him by the plaintiff, whose mouth was bleeding. 
The defendant’s case was that he himself had been struck in 
the chest by the plaintiff, and the blow upon which the claim 
was based had been given in self-defence. It transpired that 
the defendant had been fined 2s. 6d. and 5s., on separate 
occasions, by the same association for misconduct on the 
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field, and also that he had been sent off the field for mis- 
conduct. His Honour Judge Galbraith, K.C., gave judgment 
for the plaintiff for £5 and costs. It is to be noted that, as 
the game was over, the plaintiff had not been injured by 
reason of a risk incidental to the game. The defences of 
accident, or Volenti non fit injuria, were therefore not 
available. These defences would also not have been available, 
even though the injury had been sustained during the game, 
if there was evidence that the injury was due to a breach of 
the rules. 


MORTGAGEES’ CLAIM TO FIXTURES. 


In Halifax Building Society v. Elpeeko Ltd., recently 
heard at Lincoln County Court, the claim was for £77 5s. 6d., 
by reason of the removal of fixtures from, and dilapidations to, 
premises in Melville Street. The plaintiffs’ case was that, as 
mortgagees, they entered into possession of the premises on 
default being made under the mortgage. The defendant 
company were printers, and, on moving to other premises, 
they took machinery and fittings which were alleged not to 
have been included in assessing the value of the property for 
mortgage purposes. The contention was that the machinery 
and fittings had remained the property of the defendants, 
who were thus entitled to remove them. The plaintiffs’ case 
was that the disputed property had in fact been included in 
the valuation for the mortgage. His Honour Judge Langman 
upheld this contention, and gave judgment for the amount 
claimed, viz., £62 in respect of the value of the fixtures, and 
£15 5s. 6d. in respect of damage to walls and plaster by their 
removal, with costs. 








Obituary. 
Mr. F. T. BARRINGTON-WARD, K.C. 

Mr. Frederick Temple Barrington- Ward, K.C., Metropolitan 
magistrate, died in a London nursing home, on Tuesday, 
22nd February, at the age of fifty-seven. He was educated 
at Westminster School and Hertford College, Oxford, and was 
called to the Bar in 1905, joining the South-Eastern Circuit. 
He was a member of both Lincoln’s Inn and the Middle 
Temple, and in 1923 he was elected a bencher of Lincoln’s 
Inn. He became Recorder of Hythe in 1914, and was 
transferred to the recordership of Chichester in 1928. He was 
also appointed Chairman of West Sussex Quarter Sessions in 
1928. He took silk in 1919. Mr. Barrington-Ward was 
appointed Metropolitan magistrate at Thames Police Court in 
1930, and was transferred to Lambeth Police Court in 
1934. 

Mr. N. L. GRIFFITH. 


Mr. Noel Ledbrooke Griffith, Barrister-at-Law, of Pump 
Court, Temple, E.C., died as the result of a street accident, 
on Wednesday, 16th February, at the age of seventy. 
Mr. Griffith was called to the Bar by the Middle Temple in 
1897. 

Mr. J. H. COCKBURN. 


Mr. John Henry Cockburn, O.B.E., solicitor, senior partner 
in the firm of Messrs. Parker Rhodes, Cockburn & Co., of 
Rotherham, died on Wednesday, 16th February, at the age 
of seventy-six. Mr. Cockburn, who was admitted a solicitor 
in 1891, was senior Diocesan Reader in the Diocese of York. 
He was a director of several companies. 


Mr. H. A. IZOD. 


Mr. Henry Allan Izod, solicitor, senior partner in the firm 
of Messrs. Grundy, Izod & Co., of Arundel Street, W.C., and 
of Bromley, died at Bromley, on Friday, 18th February, at 
the age of seventy-two. Mr. Izod was admitted a solicitor 
in 1890, 





Mr. F. A. PRANCE. 


Mr. Frederick Arthur Prance, B.A., Cantab., solicitor, 
head of the firm of Messrs. Wallis & Prance, of Basingstoke, 
died on Tuesday, 22nd February, at the age of sixty-seven. 
Mr. Prance was admitted a solicitor in 1896. 








To-day and Yesterday. 


LEGAL CALENDAR. 


Jean Peltier trusted too much in the 
protecting shores of England when in 
August, 1802, he hurled thence at the head of Napoleon a 
torrent of magniloquent abuse in verse and prose rich in 
classical allusion. Unfortunately for him, England and 
France at that moment lay in a patch of peace between two 
wars, and though both before and after it was considered 
patriotic and meritorious to publish the grossest insults 
about the French dictator, Peltier found himself on the 
21st February, 1803, on trial in the King’s Bench for ** a most 
scandalous and malicious libel” of the head of a friendly 
state. He was duly convicted, but before he was called 
up for sentence, war had broken out again and he was saved. 
22 Fepruary.—On the 22nd February, 1873, Edwin 
James, once a wealthy and _ successful 
Q.C., with every prospect of the highest professional honours, 
heard that the judges had decided that they could not reinstate 
him at the Bar. Twelve years before, the Benchers of the 
Inner Temple had disbarred him as a result of a piece of 
financial trickery in which he had victimised the young 
heir of the Earl of Yarborough. After the dismissal of his 
appeal, he survived for another nine years, making a living 
first as an articled clerk to a solicitor and later in the vague 
and unsuccessful capacity of a “‘ juris consult.” 


21 FEBRUARY. 


Several persons belonging to the ** Reform- 
ation of Manners’”’ (a sort of eighteenth 
century watch committee) reaped the fruits of a hasty action 
on the 23rd February, 1763, when a Guildhall jury awarded 
the mistress of the *‘Rummer” tavern in Chancery Lane 
£300 damages against them. Believing that she was using 
her house for scandalous and immoral purposes they had 
raided it and summarily dragged her off to prison. This 
outburst of zeal proved expensive. 


23 FEBRUARY. 


24 Fesrvary.—On the 24th February, 1777, Serjeant 
Prime died in his seventy-sixth year. 
He was buried in the Temple Church. 


25 Fesruary.—On the 25th February, 1888, David 
Rees, a handsome, finely-built young 


Welshman, was sentenced to death for murder at the Car- 
marthen Assizes. The scene was unusually painful, for after 
he had returned to the cells, he shook hands with the warders, 
thanking them for their kindness and bidding them good-bye. 
It was then realised that as he did not understand English, 
he thought he had been acquitted, and he had to be taken 
back to the dock for Mr. Justice Stephen to go through the 
grim ceremony again, his words being translated into Welsh. 
Rees was hanged, but the tragedy is deepened by the fact 
that there is grave reason for believing him innocent. 


26 Fesruary.—* The xxvi day of Feybruary [1557] was 
rayned in Westmynster halle my lord 
Sturton and before the juges and dyvers of the consell . . . 
and longe it were or he wold answer, and so at last my lord 
justes stod up and declaryd to my lord an he wold nott 
answer to the artyculles that was led to hym, that he shuld 
be prast to deth by the law of the realm, and after he dyd 
answer, and so he was cast by ys owne wordes to be hangyd 
and ys ili men.” He and his servants had committed a 
particularly brutal murder, 
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27 Fesruary.—Here is an ill-advised method of wooing. 
On the 27th February, 1758, °° Richard 
William Vaughan, late a linen draper at Stafford, was com- 


mitted to Newgate for counterfeiting notes of the Bank of 


England. He had employed several artists to engrave the 
different parts of the note, by one of whom the discovery 
was made. He had filled up to the number of twenty and 
deposited them in the hands of a young lady whom he courted, 
as a proof of his being a person of substance.” 


THE WEEK’s PERSONALITY. 


Although an able man in his day, since he attained the 
rank of King’s Serjeant, Sir Samuel Prime has left behind him 
the reputation of being the most wearisome advocate of his 
time. The story is told that after one of his longest orations 
his opponent was beginning his address to the jury with the 


words : ‘Gentlemen, after the long speech of the learned 
Serjeant,’ when Mr. Justice Nares interposed : “‘ You might 


say after the long soliloquy, for my brother Prime has been 
talking an hour to himself.” He was completely without 
humour, but his very humourlessness sometimes gave his 
turn of phrase a laughable effect. Thus on one occasion he 
was contrasting the ‘* gentlemen of repute,’ whom he had 
called as witnesses with the persons who had testified for the 
other side, enumerating them as follows: ‘Two butchers 
and a tailor, three hackney coachmen and a corn-cutter, 
but, in the rear of the column, an alderman of London, solus.”’ 
In appearance he was grave, and his most prominent feature 
was an extremely long nose. Once when he was thrown 
from his horse onto his head, a countryman coming up inquired 
whether he was hurt. On being answered in the negative, 
the fellow grinned and said: “I zee, sur, yer ploughshare 
saved ye.” 


SHAKESPEARE WINS A CASE. 


Shakespeare is served with all sorts of sauces, and not long 
ago he helped to win a case at Southend Police Court, when a 
solicitor called in aid a passage from ‘‘The Merchant of 
Venice’ to support the contention that sodium discharge 
street lamps would render the light of a bicycle lamp invisible. 
The lines cited were : 

* Nerissa: When the moon shone we did not see the 
candle. 

Portia : So doth the greater glory dim the less.” 
Though Shakespeare knew nothing of bicycles or sodium 
discharge, the principle is probably the same, and that is the 
main thing, as one highly rhetorical common law junior once 
illustrated. *‘ Gentlemen of the jury,” he said in the course of 
a speech, “the defendant sees the writing on the wall: 
‘Eli, Eli, lama sabachthani.’”’ ‘No, no,” interrupted the 
judge, who happened to be learned in other matters besides 
the law. ‘You mean: *Mene, mene, tekel upharsin.’ ” 
The forensic orator, quite unperturbed, airily accepted the 
correction with: ‘*‘ The same principle, my lord, exactly the 
same principle.” 


Apr QuoTATION. 

Mr. Justice Darling had a talent for quotation which was 
often apt. One of his happiest efforts to be found in the law 
reports adorns a revenue case decided towards the end of the 
War, the question having arisen from the playing of music in 
restaurants. He illustrated the antiquity of the custom of 
accompanying meals with music by some lines from Dryden’s 
 Alexander’s Feast,” where the poet described how 

** Timotheus placed on high 
Amid the tuneful quire 
With flying fingers touch’d the lyre.” 
And the effect,” added the learned judge, ** was afterwards 
described—an effect which the music at the appellants’ 
restaurant may have had on the officers who went there 





* Soothed with the sound, the king grew vain, 

Fought all his battles o’er again 

And twice he slew the slain.’ ”’ 
Quotation, of course, has its dangers, and once Mr. Balfour 
Browne, K.C., was gravely rebuked by a provincial paper 
after he had said his opponent had ** roared as gently as any 
sucking dove,” for not remembering, as it thought, that doves 
were not mammalia. 








Notes of Cases. 
Judicial Committee of the Privy Council. 


Syed Sabir Husain and Another v. S. Farzand Hasan 
and Others. 


Lord Macmillan, Sir Shadi Lal and Sir George Rankin. 
16th December, 1937. 


Inp1a—BENGAL—MAnHOoMEDAN LAw—DowWER—WHETHER A 
** QUESTION REGARDING MARRIAGE ’’—LAW APPLICABLE— 
MARRIAGE OF INFANTS WITH AUTHORITY OF BOTH 
FATHERS—AGREEMENT FOR DowER—INFANT BRIDEGROOM 
WITHOUT MEANS—DeEATH OF BRIDE BEFORE DowER 
PAID—RIGHT OF HER HEIRS TO RECOVER AGAINST BrRIDE- 
Groom's FarHer’s EstaTE—-BENGAL, AGRA AND ASSAM 
Crviz Courts Act (XII oF 1887), s. 37. 

Appeal from a decision of the High Court, Allahabad 
(Kiamat Ullah and Collister, JJ.). 

A marriage was contracted between an infant bride and 
an infant bridegroom with the authority of their respective 
fathers. The parties were Shias, and it was agreed that the 
bride should receive Rs.25,000 by way of dower. The 
infant bridegroom was without means of his own at the time 
of the marriage. The wife died at the age of twenty-one, 
when the dower was still unpaid. Her heirs then brought 
an action against the husband and others as heirs of his 
father, who had also died. The Subordinate Judge of 
Moradabad dismissed the action, and the High Court aftirmed 
that decision. The plaintiffs appealed. 

Sir Grorce RANKIN, giving the judgment of the Board, 
said that the appellants, for their proposition that, according 
to the Mahomedan law applicable to Shias, the husband’s 
father became liable for the dower as his son was without 
means at the time of the marriage, relied on a statement of 
law in Chapter 5 (dealing with dower), of Book I (dealing with 
marriage) of the Shuraya-ool4slam. The rule was that, if the 
child were poor, the obligation to pay dower rested entirely 
on his father, and, in the event of his death, must be discharged 
out of the whole of his property, even if the child should 
himself reach maturity and become wealthy. Before the 
Board, it had been disputed that dowér was a * question 
regarding marriage’ to which s. 37 of the Bengal, Agra 
and Assam Civil Courts Act, 1887, made Mahomedan 
law applicable. But the right of a wife to her dower was a 
fundamental feature of the marriage contract, and it had a 
pivotal place in the scheme of the domestic relations affecting 
the mutual rights of the spouses at more than one point (see 
the judgment of Mahmood, J., in Abdul Kadir v. Salima 
(1886), I.L.R. 8 A. 146, at p. 158). The fact that such topics 
as divorce and dower were not particularised in the Act of 
1887 as was the case in enactments relating to other provinces 
did not import an intention that the social and family life of 
Muslims should be differently regarded from province to 
province, or that Muslims in such matters were not to be 
governed by their own personal law in Bengal or Agra. Further, 
their lordships could not agree that the rule relied on by the 
appellants was, as the respondents contended, a mere rule of 
evidence or canon of interpretation. To a doctrine which 
enlarged the right of the wife, or improved her security, in 
respect of dower, an important purpose must be attributed, 
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The rule was a substantive one of Mahomedan law, which 
the courts would apply. The plaintiffs were entitled to 
recover against each of the heirs of the husband’s father, 
the decree only to be enforceable against each heir to the extent 
of assets come into his or her hands in accordance with 
s. 52 of the Civil Procedure Code. The appeal should therefore 
be allowed. 

CounseL: H. R. Abdul Majid and Chinna Durai, for the 
appellants; J. EH. Godfrey, for the respondent. 

Soxicirors: Douglas Grant & Dold ; Nehra & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Mills v. Duckworth. 
Greer and MacKinnon, L.JJ., and Bennett, J. 
20th January, 1938. 
PRACTICE—JUDGMENT FOR DamMaGEs—AmountT AWARDED 
TAKEN OUT OF Sum Parp into CourT—APPEAL AS TO 
Quantum—WHETHER JUDGMENT REPROBATED. 





Appeal from a decision of Lord Hewart, C.J. 

The plaintiffs, having been awarded damages in an action 
in respect of the death of their son, brought under the Fatal 
Accidents Act, 1846, and the Law Reform (Miscellaneous 
Provisions) Act, 1934, took the amount out of a larger sum 
paid into court by the defendant. They appealed as to the 
quantum of damages. 

GREER, L.J., in giving judgment on a preliminary objection 
taken by the defendant, said that it had been argued that the 
court was precluded from considering the appeal because, 
it was said, the appellants had accepted the damages while 
at the same time appealing on the ground that they were 
inadequate. If, after they had taken the money awarded, 
they had contended that the judge had no jurisdiction, they 
could not have asked the Court of Appeal to say that the 
award was invalid. In Johnson v. Newton Fire Extinguisher 
Co. Ltd. [1913] 2 K.B. 111, it was being alleged that the award 
was invalid. It would be unjust if a plaintiff who had 
obtained a judgment in his favour could not come to the 
Court of Appeal and contend that he should have had more 
because he had, as in this case, taken less than he alleged 
he was entitled to. The plaintiffs were accepting the judgment 
so far as it went, but saying that it did not go far enough. 

MacKinnon, L.J., and Bennett, J., agreed. 

CounsEL : Croom-Johnson, K.C., and G. Thesiger, for the 
appellants; Cassels, K.C., and M. Berryman, for the 
respondent. 

Soticirors: Barlow, Lyde & Gilbert; W. C. Crocker. 


[Reported by Francis H. CowPErR, Esy., Barrister-at-Law.] 


Stevens v. Economic House Builders Ltd. 


Greer and MacKinnon, L.JJ., and Bennett, J. 
28th January, 1938. 


PracticeE—Costs—APPEAL BY PLAINTIFF—NEW_ TRIAL 
ORDERED—STAY OF Costs oF APPEAL—IF DEFENDANTS 
SUCCESSFUL Costs oF ACTION TO BE SET OFF AGAINST Costs 
OF APPEAL. 


Appeal from a decision of Macnaghten, J. 


In an action for damages for personal injuries brought by a 
workman against his employers, Macnaghten, J., directed a 
verdict for the defendants on the ground that there was no 
evidence for the plaintiff to go to a jury. The Court of 
Appeal directed a new trial, holding that there was some 
evidence to go to a jury. The plaintiff was given the costs 
of the appeal and it was ordered that the costs of the first trial 
should abide the result of the second trial. An application 


was made on behalf of the defendants that some order might 
be made to enable the defendants, if they were successful at 
the second trial, to set off the costs of the action against 








those of the appeal. It was said that a bankruptcy notice 
had been served on the plaintiff. 

Greer, L.J., said that there would be an order for the 
stay of the costs of the appeal till after the second trial, and 
that if the defendants again succeeded the costs of the action 
would be set off against: the costs of the appeal. 

CounseL: Carr, K.C., and Alban Gordon ; Vick, K.C., and 
N. Faulks. 

Soricrtors: Musson & Co.; Hanchett Copley & Hails, 
of Edgware. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 


Paget v. Inland Revenue Commissioners. 


Greene, M.R., Lord Romer and MacKinnon, L.J. 
Ist, 2nd and 3rd December, 1937, and 3lst January, 1938. 


ReveNvE—Income Tax—ForeIGN BEARER Bonps— 
PAYMENTS OF INTEREST RESTRICTED—SALE OF CoUPONS 
—ProcEEDS—WHETHER INTEREST RECEIVED BY HOLDER 
—WHETHER ProcEEDS TAXABLE—INCOME Tax Act, 1918 
(8 & 9 Geo. 5, c. 40), Scuen. C, Scuep. D, Case IV. 


Appeal from a decision of Finlay, J. (81 Sox. J. 786). 


The taxpayer was the holder of (a) 43 per cent. bearer 
bonds of the City of Budapest, interest being payable in 
sterling, and (b) 7 per cent. bearer bonds of the Kingdom of 
Yugoslavia, interest being payable in dollars. In the case 
of the Budapest bonds, payment of interest in sterling was 
suspended by decree of the Hungarian Government, and the 
municipality was required to deposit the equivalent amount 
in pengos with the Hungarian National Bank, from which 
payment in pengos was only obtainable subject to restrictions 
as to the use of the proceeds for specified purposes within 
Hungary. In the case of the Yugoslav bonds payment in 
dollars was suspended, the holder being given the option 
either of payment in dinars in Belgrade, subject to restrictions 
as to the use of the dinars or of 10 per cent. in dollars and the 
remainder in funding bonds. The taxpayer did not accept 
these offers but sold her coupons. The taxpayer having 
been assessed to sur-tax for the years 1932-33 and 1933-34, 
Finlay, J., held that the proceeds of the sale of the coupons 
should be excluded from the assessment. 

GREENE, M.R., dismissing the Crown’s appeal, said that 
both the debtors defaulted in the sense of repudiating their 
obligation to pay interest in accordance with the provisions 
of the bonds and tried to substitute a different mode of 
payment. If payment in pengos or dinars had been received 
that would have been taxable income, but it was not. The 
mere offer was not income, and in the case of the Budapest 
bonds the deposit of pengos did not constitute performance 
of the obligation. The Crown had contended that the interest 
on the bonds was in each case payable out of “a public 
revenue ”’ within Sched. C, and that the coupon dealers who 
bought the coupons were, under para. 7 (d) of the second set 
of rules as to interest in Sched. C, “ persons intrusted with the 
payment,” and were bound to deduct tax out of the purchase 
price of the coupons and pay it to the Revenue on behalf of 
the bond-holder. This argument could not apply to the 
Budapest loan since that interest was not payable out of 
‘public revenue.” Schedule C only applied to “ interest 
payable in the United Kingdom” (General Rule 1 (a)). 
The original interest, in the case of the Yugoslav loan and the 
substituted interest in the case of both loans, were payable 
exclusively out of the United Kingdom, and so fell outside 
Sched. C, but it had been argued that r. 7 of the second set of 
rules as to interest had brought into charge under Sched. C 
any purchase money received in the United Kingdom on the 
sale of a coupon to a coupon dealer, though the interest 
payable on the coupon was not payable in the United Kingdom 
and that the effect of the rule was to treat the purchase money 
received from the coupon dealer as though it were the interest 
itself. His lordship could not accept that view. The 
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provisions of r. 7 were mere machinery for collecting the tax 
on the subject-matter charged. Alternatively, the Crown 
had argued that the purchase price of the coupons was 
‘* income arising from securities out of the United Kingdom,”’ 
chargeable under Case IV of Sched. D. But the taxpayer 
was not directly assessable in respect of the purchase price 
because it was not “ income arising from ” the bonds at all, 
but arose from contracts of sale and purchase. Further, it 
was not taxable by deduction under Miscellaneous Rule 7, 
since neither the Municipality of Budapest nor the Kingdom 
of Yugoslavia was a “ foreign company, society adventure or 
concern” within the rule. But, even if either of them could 
be thought to fall within those rules, r. 7 did not produce the 
result claimed. 

Lorp Romer and MacKinnon, L.J., agreed. 

CounsEL: The Attorney-General (Sir Donald Somervell, K.C.), 
J. H. Stamp and R. Hills ; A. M. Latter, K.C., and F. Grant. 

Soxicirors : Solicitor of Inland Revenue ; Allen & Overy. 

[Reported by FRANCIS H. CoWPER, Esq., Barrister-at-Law.] 


Massine v. de Basil. 


Greer and MacKinnon, L.JJ., and Bennett, J. 
22nd February, 1938. 


CopyriGgHt — CHOREOGRAPHY — ENGAGEMENT AS CHOREO- 
GRAPHER, “‘COLLABORATEUR ARTISTIQUE,” ‘‘MAiTRE DE 
BALLET’? AND DANCER—WHETHER CONTRACT OF SERVICE 
—CopyRIGHT IN BALLETs. 


Appeal from a decision of Luxmoore, J. (81 Sox. J. 670). 


In January, 1932, the plaintiff first became associated with 
the defendant, becoming chief dancer in the Russian Ballets 
produced by him, as well as maitre de ballet and choreographer. 
There was no formal agreement before a contract of November, 
1932, whereby the plaintiff agreed to render services for a 
fixed period as maitre de ballet, chief dancer and choreo- 
grapher, in which last capacity he was to produce the new 
ballets necessary for the season, arrange dances and hold 
himself at the director’s disposal. By a new agreement in 
1934, he agreed to give the director his services “‘ (a) as a 
choreographer ; (6) as a ‘collaborateur artistique’ and ‘maitre 
de ballet’; and (c) as a dancer.” He was to “ compose and 
arrange such dances and ballets as may be suitable to and 
may be required by the director for the purposes of the 
Ballets Russes throughout the period of this engagement 
and will be responsible for the entire choreography of such 
ballets and dances.” He also undertook during the engage- 
ment to “‘ give his full and exclusive services to the director as 
provided herein ” and not to be without the director’s consent 
in any way “concerned in the production of ballets, stage 
plays or cinematograph films or any form of public enter- 
tainment of any kind otherwise than as herein provided.” 
He also agreed to attend every performance of the Ballets 
Russes if required by the director and to superintend as 
maitre de ballet all rehearsals. He was paid a monthly salary, 
provision being made for payments during illness and for a 
six weeks’ vacation. The rights in certain ballets devised 
by him before 1932, but not yet presented, were also dealt 
with. Sums were to be payable by the defendant on presenta- 
tion, whereby he was to acquire the right of performing them 
for three years from the date of the first performance or till 
the plaintiff ceased to be employed by him. Thereafter he 
was to have the option to buy the plaintiff's rights. (The 
time so limited being about to expire, he had now given notice 
of his intention to exercise his option.) In this action the 
plaintiff sought to restrain the defendant from claiming to 
be owner of the copyright in the ballets devised by him. 
Luxmoore, J., held that the copyright in the four pre-1932 
ballets performed before the 1934 agreement belonged to the 
plaintiff, that the copyright in the other four ballets of that 
period was vested in him subject to the defendant’s option 
under the agreement and that the copyright in the remaining 





ballets belonged to the defendant. 
and the plaintiff cross-appealed. 

Greer, L.J., in giving judgment, said that the court was 
only concerned with the choreography of the ballets. On the 
construction of the 1934 agreement the judge was right in 
holding that the defendant’s claim to the copyright in the 
earlier ballets must fail. As to the cross-appeal, when the 
plaintiff designed the later ballets and produced the choreo- 
graphy in respect of them he was a salaried servant of the 
defendant. All the provisions of the agreement were incon- 
sistent with the view that he was an independent contractor. 
The appeal and the cross-appeal should be dismissed. 

MacKinnon, L.J., and Bennett, J., agreed. 

CounsEL: Sir Patrick Hastings, K.C.; Shelley, K.C., and 
Aldous ; Radcliffe, K.C., and J. Sparrow. 

Soxicirors: Kenneth Brown, Baker, Baker ; J.D. Langton 
& Passmore. 

[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


Berridge v. Everard. 
Slesser and Scott, L.JJ. 18th February, 1938. 
NEGLIGENCE—ACCIDENT—CHILD KILLED—Loss oF EXPECTA- 
TION OF Lire—HicH Court Action—ORDER- FOR 
REMITTAL TO County Court—REVERSED By CouRT OF 
Appeal. 


The defendant appealed 


Appeal from a decision of Hilbery, J. 

An infant having been killed in a motor-car accident, the 
child’s administrator brought an action in the High Court 
for damages under the Law Reform (Miscellaneous Provisions) 
Act, 1934, in respect of loss of expectation of life. No claim 
was made under the Fatal Accidents Act, 1846. The 
administrator had admittedly not the means to satisfy the 
defendant’s costs. Hilbery, J., in chambers, made an order 
under the County Courts Act, 1934, s. 46 (2), that the plaintiff 
should give security for costs, or, if he failed to do so, that 
the action should be remitted to the county court. 

StesserR, L.J., allowing the plaintiff's appeal, said that 
the question was whether there were grounds on which the 
judge could exercise his discretion. Prima facie, it was a 
matter for his discretion, but certain matters must be taken 
into account, i.e., (1) whether the claim was well above the 
normal county court jurisdiction ; (2) whether any difficult 
questions of law were likely to arise (see Stevens v. Walker 
[1936] 2 K.B. 215). It was not here necessary to consider 
the first, because it depended largely on the answer to a 
difficult question of law. Tt had to be determined whether 
the value of expectation of life depended on age, so that a 
child, whose normal expectation of life was longer than an 
adult’s, was entitled to higher damages. Another point to 
be decided was whether enjoyment of life was to be taken 
into account. Both these matters raised difficult questions 
of law. If the judge did not consider the matter, he failed to 
exercise his discretion. The proper tribunal was the High 
Court. 

Scott, L.J., agreed. 

JounsEL: R. Paget ; Whitmee. 

Souicirors : Gibson & Weldon, for C. L. Hale, of Leicester ; 
Berrymans. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Lavv.] 


In re Ashton’s Estate ; Westminster Bank Ltd. v. Farley. 
Greene, M.R., Clauson, L.J., and Farwell, J. 
22nd February, 1938. 
VICAR AND 
- WHETHER 


CHURCH- 
VALID 


TO 
WorkK 


WiLt—ConstRucTion—GIFT 
WARDENS FOR ParRISH 
CHARITABLE BEQUEST. 
Appeal from a decision of Luxmoore, J. (81 Sou. J. 499). 
A testatrix left her residuary estate on trust in equal shares 

‘for St. Clement’s Mission, Notting Dale, for their mission 
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work, the Society for the Propagation of the Gospel in Foreign 
Parts, the Vicar and Churchwardens of St. Columba’s Church, 
Hoxton, for parish work, and the Vicar and Churchwardens of 
St. Cuthbert’s Church, Philbeach Gardens, Kensington, for 
parish work.’’ Luxmoore, J., held that the gifts to the 
vicars and churchwardens were not valid charitable gifts and 
failed. These beneficiaries appealed. 

GREENE, M.R., dismissing the appeal, said that if it would 
be proper for the trustees under the gift to appoint to purposes 
not charitable, the trusts were bad, and if on construction the 
powers of appointment were limited to charitable purposes, 
the trusts were good. Luxmoore, J., had held that ** for 
parish work” included activities not charitable in the legal 
sense. The appellants had argued that those words, in 
conjunction with the character and office of the trustees, must 
be limited to ecclesiastical purposes falling within the functions 
which vicars, with the assistance and support of churchwardens 
were bound to perform. The parishes were new and existed 
for ecclesiastical purposes only and not for any civil purpose, 
but the words ** parish work” must be considered without 
reference to that circumstance. It could not be that that fact 
was in the contemplation of the testatrix. It was not legiti- 
mate to cut down the purposes of the gift by reference to the 
character of the trustees (see Dunne v. Byrne [1912] A.C., 
at p. 410). Cases were conceivable where the purpose named 
took its colour from the character of the trustee, but where 
the language was plain it could not be cut down because the 
trustee held a particular office or had a particular character. 
The words “‘ parish work ” were wide, embracing not merely 
the limited functions in the parish which it was the duty of the 
vicar and churchwardens to perform. They could not be 
narrowed down to religious purposes in the strictly charitable 
sense, but covered any activity or work in the parish which 
trustees of that character might be expected to perform, 
whether that work were strictly a religious purpose or con- 
sidered conducive to the good of religion or benevolent or 
generally useful to the inhabitants of the parish or com- 
municants of the church. Under the words the trustees were 
not bound to avoid engaging in activities conducive to religion 
but not strictly religious, and, therefore, not charitable. 
His lordship referred to In re Bane [1930] 1 Ch. 224, and Jn re 
Stratton [1931] 1 Ch. 197. 

Crauson, L.J., dissented. 

FARWELL, J., agreed. 

CounsEL: Vaisey, K.C., and Wigglesworth ; Joe Richardson; 
The Solicitor-General (Sir Terence O’Connor, K.C.), and 
Andrewes Uthwatt ; Harman, K.C., and R. Goff. 

Soxicirors: Thomas Eggar & Son; Field, Roscoe & Co.; 
Treasury Solicitor ; Ravenscroft, Woodward & Co. 

[Reported by FRANCIS. H. CowPER, Esq., Barrister-at-Law.] 


Appeals from County Courts. 


Callender’s Cable and Construction Co. Ltd. v. Walsh. 
Slesser and Scott, L.JJ. 
22nd February, 1938. 

WoRKMEN’S COMPENSATION— WEEKLY PAYMENTS IN RESPECT 
or Insury—Emp.toyer’s Criaim ror’ DIMINUTION— 
WHETHER WORKMAN ENTITLED TO PARTICULARS. 

Appeal from the Mayor’s and City of London Court. 
The employers of a workman injured in June, 1936, paid 
him weekly compensation of 26s. 5d. a week under an award. 

In November, 1937, they asked for a diminution. His 

Honour Judge Beasley dismissed the workman’s application 

for further and better particulars of their claim, on the 

ground that it was a matter of discretion and there were 


no special circumstances for making such an order. The 
workman appealed. 
Siesser, L.J., in giving judgment, said that in Vickers 


Ltd. v. Miners, 96 L.J. K.B. 490, the Court of Appeal decided 





that the matter was a question of fact dependent on the 
special circumstances of the case. That decision stood, 
but his lordship had the gravest doubts of it. The employers 
were asking that they should pay an uncertain sum between 
26s. 4d., and a farthing, leaving the workman entirely without 
information. The workman should have leave to appeal to 
the House of Lords. 


Scort, L.J., agreed. 
CounseL: S. Rees; J. Russell. 


Soxicitors : Scott, Duckers & Co. ; Carpenters. 
[Reported by FrRaNcIs H. CowpsEr, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 


In re Borough; Public Trustee v. Roberts-Gawen. 
Simonds, J. 14th January, 1938. 


Wiii-—-Construction—-LEGACIES—SOME EXPRESSED TO BE 
Free or Duty—Discretion To Pay “ Att Deatu Duties 
PAYABLE IN CONSEQUENCE OF MY DeaTH ”’ out or REsIDUE 
—EFFEct. 

A testator by his will bequeathed several gifts, annuities 
and legacies, some of which were expressed to be free of 
duty, and some of which were not so expressed. He directed 
his residuary estate to be held in trust for sale and conversion, 
and out of the money so arising to pay his funeral and testa- 
mentary expenses “‘and all death duties, payable in con- 
sequence of my death, and my debts and also to provide for 
the legacies and annuities . He then disposed of the 
ultimate residue. The question arose whether the direction 
to pay out of residue “ all death duties payable in consequence 
of my death ”’ benefited those legacies which were not given 
free of duty, 

Simonps, J., in giving judgment, said that in the gifts the 
testator was clearly discriminating between some beneficiaries 
and others, giving some legacies free of duty and other 
legacies not free. It was not necessary to give the words, 
“all death duties payable in consequence of my death” 
a wide meaning so that legacies not given free of duty should 
in fact be free of duty. They should be construed as meaning 
only the duties payable in consequence of the death, i.e., 
the estate duty payable in consequence of the death in respect 
of property then passing, whatever might be the dispositions 
of the testator, or if there was an intestacy. The words 
in this context did not include legacy duty payable in respect 
of the legacies not bequeathed free of duty. 

CounseL: T. Burgess; Wilfrid Hunt ; 
L. W. Byrne. 

Soricrrors : Emmet & Co. 

[Reported by Francis H. Cowper, Ksq., Barrister-at-Law.] 


Tyser v. Attorney-General. 
24th February, 1938. 
ReVENUE—EstateE Duty—SaLe or CHarreELs—Works OF 

Art—ProceEeps oF SALE—WHETHER Duty CALCULATED 

oN Net or Gross Proceeps —FINANCE Act, 1930 (20 & 21 

Geo. 5, c. 28), s. 40. 

A testator possessing a valuable collection of works of art 
died in 1932, and by his will authorised his trustees in their 
absolute discretion to lend it or any part of it to his wife or 
to any exhibitions or museums,:directing that subject thereto 
it should form part of his residuary estate. On his death 
exemption from death duties was accorded in respect of it, 
and till the widow’s death in 1936 it was enjoyed in kind, 
the trustees exercising their discretion. On her death the 
bulk of it was sold, the gross proceeds amounting to about 
£140,000. The expenses in connection with the sale were 
about £13,000, including an item of over £10,000 for an 
auctioneer’s commission of 7} per cent. on the gross proceeds. 
The question arose whether estate duty was leviable on the 
gross or the net proceeds. 


Stone ; 


J. L. 


Simonds, J. 
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Stmonps, J., having referred to the Finance Act, 1894, 
ss. 7 (5), 15 (2), the Finance Act, 1896, s. 20, the Finance 
(1909-10) Act, 1910, s. 63, said that the Finance Act, 1930, 
s. 40, introduced “‘ proceeds of sale” for the first time as the 
measure of liability in respect of such chattels. The same 
expression in s. 22 (1) (f) of the 1894 Act was in a context 
giving no help. The legislature had substituted the certain 
test of actual sale for a hypothetical price resting on the 
opinion of the Commissioners. The ‘proceeds of sale”’ 
on which the duty was levied were those which reached the 
vendor or any person on his behalf and for his use after 
payment of the proper expenses of the sale. The commission 
paid was not a taxable item. For the purposes of a taxing 
Act, only that was a proper subject of taxation which in fact 
represented the value of his property to the person taxed. 
The scheme of that legislation was to tax property passing on 
a man’s death and to determine the quantum of the tax by 
reference to the value of the property to him. If the value 
was to be ascertained by reference to a sale it was beside the 
mark to ask what the value would be if he had the fruits of 
the sale without the expenses. It would be unreasonable to 
regard the gross proceeds as the value to him if they were only 
reached by substantial expenditure, and to tax the subject 
for a sum expended no less for the Crown’s benefit than his 
own. It was not generally true that ‘ proceeds of sale” 
and ** price paid’ must mean the same thing. The price 
paid by the purchaser was not the same as the proceeds 
of sale received by the vendor. ** Proceeds of sale” in s. 40 
meant the net proceeds after deducting expenses. 

CounseEL: W. M. Hunt; J. H. Stamp. 

Soxicitors: Linklaters & Paines ; Treasury Solicitor. 

[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. . 


Chajutin v. Whitehead. 
Lord Hewart, C.J., Branson and Humphreys, JJ. 
12th January, 1938. 

ALIEN—PossEssION OF ALTERED Passport—No KNow- 
LEDGE OF ALTERATION—WHETHER GUILTY OF OFFENCE— 
ALIENS OrpeER, 1920, S.R. & O., No. 448 (as amended by 
No. 2262), art. 18 (4) (d). 

Appeal by case stated from a decision of the County of 

London Quarter Sessions. 


In February, 1937, an alien, Chajutin, was convicted of 
having, in relation to the respondent detective inspector, a 
person lawfully acting in the execution of the provisions of 
the Aliens Order, 1920, on the 25th January, 1937, had in his 
possession without lawful authority a certain altered passport, 
contrary to art. 18 (4) (d) of the Order. He was fined £40, 
ordered to pay five guineas costs, and recommended for 
deportation. He appealed to quarter sessions, where it was 
proved or admitted that he was, on the 25th January, 1937, in 
possession of a passport which purported to have been issued 
to him at Budapest on the 29th October, 1936, and which had 
in fact been altered. On the hearing of the appeal it was 
contended for the appellant that to constitute an offence 
under art. 18 (4) (d) it was necessary that the prosecution 
should establish mens rea on the part of the appellant. For 
the respondent it was contended that the mere fact that the 
appellant was in possession of the altered passport without 
lawful authority was sufficient to prove an offence within 
art. 18 (4) (d) of the Aliens Order, 1920. The appeal 
committee found as a fact that the appellant did not know 
that the passport had been altered, and honestly believed on 
reasonable grounds that it had been issued to him in the 
ordinary course by the proper authority in Budapest. 
Holding that guilty knowledge in the alien must be 
affirmatively proved by the prosecution, they allowed his 
appeal. 





Lorp Hewaarrt, C.J., said that counsel for the alien did not 
even seek to support the proposition on which the appeal 
committee’s decision was founded. It was, however, con- 
tended, more modestly, that, when primd facie evidence of 
the commission of an offence was given by showing that the 
accused person was in possession of an altered passport, the 
burden of proof shifted, and the accused person might not only, 
as the article said, show that he had lawful authority, but 
might also show that he was in another sense acting innocently. 
The Order provided, in art. 18 (4) (d) : ‘‘ Any person shall be 
guilty of an offence . . . if, in reply or in relation to any 
. . . person lawfully acting in the execution of the provisions 
of this Order, he . . . (d) without lawful authority uses or 
has in his possession any forged, altered, or irregular 
certificate, passport, or other document ...’ That Order 
from time to time used, when it intended to use it, the word 
“ knowingly.”’ It was to be noticed that the possession made 
unlawful was not possession ‘simpliciter, but possession ** in 
relation to any . . . person lawfully acting in the execution 
of the provisions”’ of the Order. The Order would be 
reduced almost to waste paper if the prosecution had to prove 
that a person who had in his possession an altered passport 
had guilty knowledge. There was nothing in the article to 
put that burden on the prosecution. On the contrary, the 
words of the Order were such as to negative such a burden. 
The words of that drastic Order deliberately made it an 
offence to have in one’s possession an altered passport. The 
minor proposition for which counsel had contended also 
seemed to be incapable of defence, involving as it did the 
reading into the article of some such words as “ unless he is 
acting innocently, the proof whereof shall lie on him,” or the 
addition of a proviso at the end of the article. The appeal 
must be allowed, and the conviction supported. 

BRANSON and Humpureys, JJ., agreed. 

CounsEL: Vernon Gattie, for the detective inspector ; 
St. John Hutchinson, K.C., and Brett, for the alien. 

Soxicitors : Solicitor for the Metropolitan Police ; Pritchard, 
Englefield & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


McCrone v. Riding. 


Lord Hewart, C.J., Branson and Humphreys, JJ. 
13th January, 1938. 

Roap TRarric—LeARNER-DRIVER—CHARGE OF DRIVING 
witHout Due Care AND ATTENTION—-WHETHER REGARD 
TO BE HAD TO EXPERIENCE “OR PROFICIENCY OF DRIVER— 
Roap Trarric Act, 1930 (20 & 21 Geo. 5, ¢. 43), s. 12. 
Appeal by case stated from a decision of Prescot justices. 
On the 22nd April, 1937, the respondent, who held a 

provisional licence under s. 6 of the Road Traftic Act, 1934, 

and the Motor Vehicles (Driving Licences) Regulations, 1935, 

was driving a car and observing all the conditions laid down 

by the material regulations. After rounding an acute left- 
hand bend on his proper and left-hand side of the road, he 
knocked down one of two pedestrians who were on the left- 
hand or wall side of the road, there being no pavement or 
footway on that side of the road. The road was about 
23 feet wide, with a footpath on one side only, and there 
was no other traffic on it at the time. The accident was due 
to the inexperience and lack of skill of the respondent, who 
became confused, and failed to steer so as to avoid the 
pedestrian, or to slacken speed in time, or to stop. The 
accident could and would have been avoided by a driver with 
ordinary experience and skill. The respondent was exercising 
all the skill and attention to be expected from a person with 
his short experience ; he was not exercising the skill, though 
he was exercising the attention, to be expected of an ordinary 
driver. An information having been preferred against the 
respondent by the appellant, a superintendent of police, 
charging him with having driven a car without due care and 
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attention contrary to s. 12 of the Road Traffic Act, 1930, 
it was contended for the appellant that s. 12 of that Act 
did not draw any distinction between different classes of 
drivers, and that the same standard of due care and: attention 
was required of all drivers of motor vehicles. It was contended 
for the respondent that, as he was exercising all the skill 
and attention to be expected of a holder of a provisional 
licence with his short experience, and as the accident was 
caused through his inexperience only, there was no such 
want of care and attention as would justify a conviction. 
The justices dismissed the information, holding that the 
respondent’s failure, being due to his inexperience and lack 
of skill, did not constitute such want of care and attention 
on his part as amounted to an offence under s. 12. 

Lorp Hewart, C.J., said that the justices appeared to 
have preferred the word “ skill ’’ rather than the words “‘ due 
care and attention.” There was nothing in the section about 
experience or skill. It dealt with due care and attention. 
That standard was an objective, fixed and impersonal standard, 
relating to users of the road as a whole, and not at all to the 
degree of proficiency or experience of the individual driver. 
The justices seemed to have been of opinion that there were 
two tests, for they said that they would have convicted the 
respondent had he been an ordinary driver. The appeal 
should be allowed, and the case should go back to the justices 
with a direction that regard must be had to the very words 
of the section, and that it was wrong to assume that care 
was synonymous with skill. It was significant that the two 
words were used, “care” and “attention.” The driver 
must give due attention to what he ought to do, and must 
then do it with due care. 

Branson and Humpureys, JJ., agreed. 

CounsEL: Ralph Etherton, for the appellant; there was 
no appearance by or on behalf of the respondent. 

Souicirors: Norton, Rose, Greenwell & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Eldorado Ice Cream Co. Ltd. v. Clark ; Same v. Keating. 


Lord Hewart, C.J., Branson and Humphreys, JJ. 
20th January, 1938. 
SHops—Ice-cREAM DiIsTRIBUTED FROM WAREHOUSE FOR 

SaLe in Movas_e Barrows—Soip rrom Box-TrIicycLes 

IN STREET—WHETHER WAREHOUSE AND _ TRICYCLES 

Places WHERE RetTaIL TRADE CARRIED ON—SHOPS 

(Sunpay TrapinG Restriction) Act, 1936 (26 & 27 Geo. 5, 

c. 53), ss. 11, 12, 13. 

Appeals by case stated from decisions of Scunthorpe 
justices and Marlborough justices. 

The appellant company were convicted of offences against 
ss. 11 and 12 of the Shops (Sunday Trading Restriction) Act, 
1936. The respondents were inspectors under the Shop Acts. 
In Clark’s case the company were charged, as occupiers of 
a “shop” at Scunthorpe, with different offences under ss. 11 
and 12 of the Act of 1936. The charges under s. 11 were in 
respect of one, Fussey. The company occupied a warehouse 
at Scunthorpe for the storage of ice-cream, from which supplies 
were daily given to Fussey to be sold by him by retail to 
members of the public from a movable barrow which he 
pushed along a route specified by the company. Fussey 
only visited the warehouse to fill the barrow in the morning 
and to account to the company in the evening. The company 
employed Fussey for more than four hours on every Sunday 
in May, 1937, and he did not receive a whole holiday in 
respect of any of those days. The company did not keep any 
record of the names of, or of the hours worked by, the persons 
employed by them on Sundays at the warehouse. The 
justices held that the warehouse was a “ place where retail 
trade or business was carried on as if that place were a shop ” 
and convicted the company, who now appealed. In Keating’s 
case, the offences charged under ss. 11 and 12 related to two 


| ; 
| of the company’s employees, Porter and Cleverly, who, on the 








material day, pedalled box-tricycles on the public thorough- 
fares in and around Marlborough, stopping from time to time 
in the neighbouring villages and selling ice-cream from the 
tricycles by retail to passers-by. The justices held that each 
of the box-tricycles from which sales were so made was a 
** place where retail trade or business was carried on ”’ within 
s. 13 of the Act of 1936, that Porter and Cleverly were employed 
about the business of such “ places,” and that they were 
therefore entitled to holidays as prescribed by s. 11 of the Act. 
Lorp Hewart, giving judgment in Clark’s case, said that 
it had been contended that the premises which had repeatedly 
been described as a warehouse nevertheless fulfilled the 
definition of *‘ shop” in s. 11 of the Act of 1936, as extended 
by s. 13. That contention was wrong. The warehouse was not 
open for the service of customers within s. 11, nor was it a 
‘* place’ within s. 13, because no retail trade or business was 
carried on at it. The true function of the warehouse was to be 
a depot or storehouse to which were taken in bulk the goods 
which afterwards were handed out in varying quantities for 
retail sale in the streets. There was nothing in the statute to 
bring a mere warehouse within ss. 11 and 13, and the company’s 
appeal should be allowed. In Keating’s case, his lordship 
said that it had been boldly and ingeniously argued, not that 
the spot where a box-tricycle stood at any given time was a 
‘* place” within the meaning of s. 13, but that the movable 
tricycle itself was such a “ place.” The whole scheme of the 
Act showed that a “ place ” within s. 13 must be either a shop 
or something akin to a shop. The terms of s. 13 made it clear 
that “‘ place” was any place where any retail trade or 
business was carried on, and not merely any apparatus by 
means of which any trade or business was carried on. Through- 
out the section were words which connoted, defined and fixed 
locality and position. It was fantastic to argue that a box- 
tricycle, which was a movable, peripatetic apparatus by which 
sales could be made over a large area, was a “ place” within 
the meaning of s. 13. That appeal, also, must be allowed. 
Branson and Humpureys, JJ., agreed. 
CounsEL: R. Ives, for the appellants ; 
Clark ; Vernon Gattie, for Keating. 
Soricitors: Wilfrid Ellis ; Beacheroft, Wakeford May 
and Co., for The Town Clerk, Scunthorpe ; Sharpe, Pritchard 
and Co., for W. L. Bown, Trowbridge, Wilts. 
[Reported by R. C. CALBURN, Eeq., Barrister-at-Law.] 


G. Bankes, for 


Probate, Divorce and Admiralty Division 
In the Estate of Bohrmann, deceased. 


Langton, J. 


30th November, Ist, 2nd, 3rd, 7th, 15th, 16th, 17th, 20th, 
and 21st December, 1937. 


PrRoBATE—WILL AND CopicILsS—UNSOUNDNESS OF MiInp— 
TESTATOR A PARANOID PSyCHOPATH—DELUSION INSPIRING 
ONE CLAUSE IN CopicIL—ADMISSION OF WHOLE OF 
TESTAMENTARY DISPOSITIONS TO PROBATE OMITTING CLAUSE. 


In this probate action the plaintiffs, William Robert 
Cesar and Cyril William Watmough, propounded, as executors, 
the will and four codicils of Alexander Henry Louis Bohrmann, 
who died in 1933, a bachelor aged 51 years, leaving estate 
estimated to be of the value of £180,000. The defendant 
John Louis Philip Back on behalf of himself and other next-of 
kin, alleged that the deceased suffered from insane delusions 
and obsessions rendering him incapable of making a will, and 
counter-claimed an intestacy. Evidence was given of violent 
and unreasonable behaviour on the part of the deceased 
towards his relatives, and especially of harsh treatment of 
his mother. Particularly also, the deceased was shown to 
have had immediately before his death an obsession that the 
London County Council was persecuting him. In 1932 the 
council were concerned to take over, for the purposes of a 
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hospital, a large portion of private property comprising the 
testator’s life-long home. A medical witness characterised 
the deceased as a paranoid psychopath. On 9th September, 
1932, the deceased made his fourth and last codicil and 
included therein, in cl. 2, an extraordinary declaration that 
cl. 6 of his will, by which he had left the residue, a very 
substantial part of his fortune, to charities, should be : “ read 
and construed as if the word ‘ England ’ were deleted therefrom 
and the words * United States of America’ were substituted 
for the word ‘ England ’.” 

Laneton, J., in the course of delivering a considered 
judgment admitting the will and all four codicils to probate 
and omitting the clause above set out, said that just how a 
man could have reasoned that because the London County 
Council were persecuting him, therefore English charities 
ought not to benefit, and American charities ought to benefit, 
it was very difficult to see. However, it was not merely on 
reasoning of that sort, which would probably be untrustworthy, 
that he, his lordship, had arrived at his conclusion on this 
matter. His lordship had previously referred to the judgment 
of Sir Alexander Cockburn, C.J., in Banks v. Goodfellow 
(1870), L.R. 5, Q.B, 549, at p. 565: ‘* Here then, we have the 
measure of the degree of mental power which should be insisted 
on. If the human instincts and affections, or the moral 
sense, become perverted by mental disease; if insane 
suspicion, or aversion, take the place of natural affection ; 
if reason and judgment are lost, and the mind becomes a 
prey to insane delusions calculated to interfere with and 
disturb its functions, and to lead to a testamentary disposition, 
due only to their baneful influence—in such a case it is obvious 
that the condition of the testamentary power fails, and then 
a will made under such circumstances ought not to stand.” 
He, his lordship, thought that this was a man of the greatest 
degree of eccentricity. Up till February, 1932, he could see 
no trace of delusional insanity. In 1933 he was satisfied that 
the deceased was suffering from a delusion, and from delusional 
insanity, and that, from 1932 onwards, throughout that year 
till his death, a campaign against, the London County Council 
was the overmastering motive of his life. There was evidence 
that as late a date as May, 1933, he was still quite a fit man, 
and not suffering from additional physical troubles. After 
that time there was no evidence of his physical state which 
would enable him, his lordship, to say with any precision, 
what was his physical trouble, if any, in September, 1932. 
However, having regard to the fact that he was in the end 
suffering from this delusional insanity, and to the fact that 
it was very difficult to put any reasonable interpretation 
upon the particular declaration in his codicil, he, his lordship, 
thought that it was right and proper that he should consider 
that clause apart from the rest of the codicil, which was in 


_ Teasonable and quite natural terms, and must have been 


quite unaffected by this particular delusional insanity. He 
had paused a great deal in taking this view, because, again, 
he was impressed by the danger of departing from well-known 
rules. He knew of no case in which that court had divided 
a testamentary instrument, such as a will or codicil, and 
had said, as to one part: “I see no reason to disturb it, 
because in any event it cannot have been affected by the 
delusion from which the testator suffered, but, as regards 
another part of it, I think this must have been dictated by 
some form of delusion,” or “‘ I think it is fairly proved to have 
been so dictated.” As a matter of law, he felt that this was, 
perhaps, going a step beyond what had yet been decided, but 
he could not see that it was in conflict with the well-known 
decisions. He did not think that he was here taking it upon 
himself to transgress upon what was really the field of the 
legislature. It had been the practice in that court for many 
years to delete from instruments of testamentary disposition 
anything which the court was satisfied was not brought to the 
knowledge and approval of the testator. He conceived that 


he was doing no more now in declaring for this codicil without . 





cl. 2, than he would be doing in deleting from the codicil 
something which he believed was never brought to the 
knowledge and approval of the deceased as a sane and balanced 
man. He thought that the deceased was suffering from a 
delusion at the moments when he inserted cl. 2 into his fourth 
codicil, the codicil of 1932. 
_ CounseL: D. N. Pritt, K.C., and H. W. Barnard, for the 
plaintiffs ; Roland Oliver, K.C., Clifford Mortimer and F.S. H. 
Bryant, for the defendant. 
Soricirors : Druces and Attlee; H. R. Ballantyne. 
[Reported by J. F. COMPTON-MILLER, Ksq., Barrister-at-Law.]} 








Parliamentary News. 
Progress of Bills. 


House of Lords. 
Blind Persons Bill. 


Read First Time. [22nd February. 
Bombay, Baroda and Central India Railway Bill. 

Reported, with Amendments. [22nd February. 
Divorce and Nullity of Marriage (Scotland) Bill. 

In Committee. [17th February. 
Evidence Bill. 

Read Second Time. [22nd February. 
London County Council (General Powers) Bill. 

Read Second Time. [17th February. 
Middlesex Hospital Bill. 

Read Second Time. | 17th February. 
Nottingham Corporation Bill. 

Read Second Time. [23rd February. 
Plymouth Extension Bill. 

Read Second Time. [17th February. 
Poor Law (Amendment) (No. 2) Bill. 

Read Second Time. [17th February. 
Population (Statistics) Bill. 

Read First Time. [22nd February. 
Salford Corporation Bill. 

Read Second Time. {17th February. 
Stockton-on-Tees Corporation Bill. 

Read Second Time. [17th February. 


Unemployment Insurance Bill. 
Royal Assent. 
Wakefield Corporation Bill. 


[17th February. 


Read Second Time. [17th February. 
Welsh Church (Amendment) Bill. 
Read First Time. [22nd February. 


House of Commons. 
Bakehouses Bill. 


Read Second Time. [18th February. 
Blind Persons Bill. i 

Read Third Time. [17th February. 
Bournemouth Gas and Water Bill. 

Reported, with Amendments. [23rd February. 
Cinematograph Films Bill. 

Amendments considered. [23rd Kebruary. 
Dominica Bill. ‘ 

Read Third Time. [17th February. 


Increase of Rent and Mortgage Interest (Restrictions) Bill. 
Read First Time. [21st February. 
Merchandise Marks (Amendment) Bill. 
Read First Time. [23rd February. 
Ministry of Health Provisional Order (Halifax) Bill. 
Reported, without Amendment. [23rd February. 
Ministry of Health Provisional Order (Nuneaton Extension) 
Bill. 
Reported, without Amendment. [23rd February. 
National Health Insurance (Amendment) Bill. 
Read Second Time. [17th February. 
North West Midlands Joint Electricity Authority Provisional 
Order Bill. 
Read First Time. 
Population (Statistics) Bill. 
Read Third Time. 
Post Office (Sites) Bill. 
Read First Time. 
Southern Railway Bill. 
Read Second Time. 


{21st February. 
[17th February. 
[21st February. 


[17th February. 





Mr. Stuart Morton Winter Sheppard, solicitor, of Chelsea, 
left £19,355, with net personalty £14,626. 
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Societies. 
General Council of the Bar. 


ELECTION OF OFFICERS. 


The Council have re-appointed the following officers : 
Chairman, Sir Herbert Cunliffe, K.C.; Vice-Chairman, 
Mr. R. E. L. Vaughan Williams, K.C.; Treasurer, Mr. A. T. 
Miller, K.C. 

The following members of the Bar have been appointed 
Additional Members of the Council: Mr. A. M. Dunne, K.C., 
Mr. R. F. Bayford, O.B.E., K.C., Hon. Sir Reginald Coventry, 
K.C., Mr. W. Trevor Watson, K.C., Mr. J. H. Thorpe, K.C., 
Miss H. M. Cross. 


The Birmingham Law Society. 


The Annual General Meeting of the Birmingham Law 
Society was held ‘at the Law Library, Birmingham, on 
Wednesday, 23rd February, when the 119th annual report 
of the proceedings of the Society was presented. The report, 
which dealt with the year ended 3lst December, 1937, may 
be summarised as follows : 

The membership of the Society shows an increase of two 
as compared with last year, the number on the register on 
the 3lst December, 1937, being 460. This is the highest 
total on record for this Society and the highest for any 
provincial law society. 

The following members have died during the year: Messrs. 
H. M. Eddowes, T. B. Hooper, H. G. Ivens, F. C. James, 
Joseph James, A. W. Ledbrook, R. A. Reay-Nadin and 
G. W. Springthorpe. 

In the New Year Honours List published on Ist January, 
Mr. R. A. Pinsent’s name was included in the list of Baronets. 
Sir Richard Pinsent had been president of the Society in 
1901-1903, and again in 1926. In 1918 he was President 
of The Law Society, and in 1928 the Birmingham University 
conferred on him the honorary degree of Doctor of Laws. 
He has represented the Society on the Council of The Law 
Society since 1901 as an extraordinary member, to which 
office he was re-elected in September, 1936, for a period of 
three years. 

The income and expenditure account shows an excess of 
income over expenditure of £592 2s. 34d. Capital expenditure 
of £1,230 18s. on the completion of the shops now let has been 
met out of the surplus income for the year and the balance 
in the Society’s hands at the beginning of the year; on the 
3lst December, 1937, there was a small overdraft on the 
Society’s bank account of £68 lls. 9d. It is expected that 
at the end of the ensuing year it will be possible to begin 
the redemption of the debentures or to create a sinking fund. 

Eleven thousand two hundred and eighty books have been 
issued during the year, a slight decrease on last year’s figure. 

MEDALS AND PRIZES. 

The Society’s Gold Medal has been awarded to Mr. E. J. 
Jones, articled to Mr. W. L. Highway, of Birmingham, who 
was placed second in the First Class Honours at the November 
Examination. Mr. Jones was also awarded the Daniel 
Reardon Prize, and the John Mackrell Prize; the award of 
the Gold Medal carries with it the Horton Prize. 

The Bronze Medal has been awarded to Mr. C. Beale, 
articled to Mr. E. P. Beale, of Birmingham, who gained 
Second Class Honours at the November Examination. The 
Committee have awarded Mr. Beale a prize of books to the 
value of three guineas. 

Mr. G. F. Ashford, articled to Mr. W. M. Simcox, and 
Mr. C. J. S. Glanvill, articled to Mr. F. S. Saville, both of 
Birmingham, took Second Class Honours, and the Committee 
have awarded to each of them a prize of books to the value 
of three guineas. 

Mr. J. S. B. Selkirk, articled to Mr. W. Kentish, of 
Birmingham, took Third Class Honours, and the Committee 
have awarded to him a prize of books to the value of two 
guineas. 

PROBATE REGISTRY. 

Considerable inconvenience has been experienced in the 
past by the public and the profession, owing to the local 
Probate Registry being so far from the professional centre of 
the city. In November the President wrote to the President 
of the Probate Divorce and Admiralty Division and also to 
the.Senior Registrar of the Probate Division, giving a full 
account of the present position and the inconvenience caused 
thereby. 

The President of the Probate, Divorce and Admiralty 
Division has informed the Society that the question has been 
taken up by H.M. Office of Works, and that the suggestions 
made by the Committee will receive consideration. 





1 BANKS. 

The Committee have watched during the past few years 
the activities of Banks acting as trustees and executors. 

In July the Committee’s representative moved a resolution 
at the meeting of the Associated Provincial Law Societies 
as follows :— 

** That all attempts on the part of the officers or staff 
of Banks or other corporate bodies to interfere in the 
relations between customers and their Solicitors or to 
encroach upon the work of Solicitors are to be deprecated 
and should, when discovered, be reported forthwith to the 
Council of The Law Society.”’ 

The resolution was carried unanimously. 

In the January and December issues of The Law Society’s 
Gazette for 1937 the Council of The Law Society deprecate the 
practice of employing bankers and other non-professional 
agents in lieu of solicitors in conveyancing matters, and urge 
its discontinuance. 

MINIMUM SCALE COSTs. 

The question of a minimum scale of costs has received the 
close attention of the Committee during the year, and at the 
Provincial Meeting of The Law Society held at Exeter in 
September the following resolutions were passea :— 

(a) That the Council be recommended urgently to take 
into consideration the desirability of establishing a general 
minimum scale. 

(6) That the Council be invited to consider the formulation 
of a practice rule to the effect that breach of a rule or scale 
laid down by a Provincial Law Society shall be primd facie 
evidence of professional misconduct. 

These recommendations have been approved by the 
Committee, and the following resolution was passed and 
forwarded to The Law Society in October :— 

Resolved that the Society support the two recommenda- 
tions made at the closed session of the Provincial Meeting 
(as set out above) and that the Secretary of this Society 
should write with these resolutions to the Secretary of The 
Law Society. 

Since then the matter has been further discussed by the 
Associated Provincial Law Societies, in December last, when 
the representative of the Society moved the following 
amendment :— 

That the Council of The Law Society be asked to secure 
without delay the enforcement of local minimum scales. 
This amendment was incorporated in the resolution adopted 

by the meeting and forwarded to The Law Society. 


SoLiciTorRs’ CLERKS’ PENSION FUND. 


The Solicitors’ Clerks’ Pension Fund was inaugurated in 
1930, and copies of the memorandum were then circulated to 
all solicitors. 

The scheme has not yet received the support it deserves, 
and the Committee urge members to inform their clerks of 
its existence and encourage and assist them to join it. The 
Birmingham representative is Mr. W. Froggatt, c/o Messrs. 
Pinsent & Co. 

PooR PERSONS PROCEDURE. 

The Committee nominated under the Poor Persons Rules. 
1925, have continued to carry on their work during the year. 

Three meetings of the full Committee were held during the 
year, and forty meetings of the rota members. 

The number of applications received during this year 
still tend to show an increase. The Committee have made 
further effort to increase the rota of solicitors, and the number 
of cases taken by each firm on the rota, in both of which 
endeavours they have met with a very gratifying measure of 
success. 

Owing to this increase in the rota, all cases in which 
certificates have been granted have been referred to solicitors 
within reasonable time, and the arrears of cases which have 
not been referred have not increased as they appeared likely 
to do at the beginning of the year. 

The new divorce legislation will probably cause the 
Committee anxiety. It is already manifest that a serious 
increase in applications will ensue. During the year the 
number of applications was 599, against 489, and pending 
at the end of the year 205, against 152. 

Before the end of the year there were seventy applications 
for certificates to take proceedings for divorce under the 
new Act, which are not included in the 205 applications 
pending at the end of the year. There have also been about 
100 further applications under this Act between the end of 
the year and the time of drafting this report, bringing the 
total number of applications now pending up to 375. . 

The Committee wish to thank both branches of the profession 
for their co-operation during the year and ask for their kindly 
help and consideration in working the cases under the 
increased pressure which the new Act and Rules will entail. 
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The Poor Man’s Lawyers’ Association, which is quite 
independent of the Poor Persons Committee, continues to 
give free legal advice as heretofore to persons too poor to 
pay for it. The Committee and the Association work in concert, 
the Association transmitting suitable cases to the Committee. 

During the year several members have rendered valuable 
assistance in this work. It is understood that the need for 
further consultants is pressing and the honorary secretary 
of the Association, Mr. F. C. Minshull, the Council House, 
Birmingham, will be glad to hear from any further members 
or senior articled clerks willing to give their services. The 
Society’s representatives on the Committee of the Association 
are Messrs. E. R. Bickley and Gardner Tyndall. 


LEGAL EDUCATION. 

The report of the Birmingham Board of Legal Studies 
for the year ended 31st July last shows that the total number 
of students is 114 (compared with 124 in the previous year), 
of whom forty-seven are reading for the Law Society’s 
examinations. 


The Fellowship of Medicine. 
THE LAW OF ABORTION. 


Mr. Justice Humphreys took the chair at a meeting held 
by the Fellowship of Medicine on the 9th February, to which 
members of the Medico-Legal Society were invited, to debate 
the motion: ‘‘ That the law on abortion requires reform.’’ 
The chairman explained that the law was only concerned 
with the sort of abortion which every right-thinking person 
described as “ criminal.’’ The statute laid down that when 
@ woman or some other person unlawfully brought about 
her miscarriage the offender committed a felony punishable 
by penal servitude for life. He had no doubt that where a 
reputable medical man after consultation with one or more 
colleagues, performed an abortion to save the life of a patient, 
he committed no offence—not because the word ‘ unlawfully’’ 
implied that in some circumstances abortion was lawful, 
but because it would not be reasonable to regard as a crime 
an act solely performed in order to save life. In 1861, when 
the Offences against the Person Act was passed, the law 
had been made for lawyers who were familiar with its inter- 
pretation. The tendency to enact detailed exceptions had 
been due to pressure by members of Parliament in later 
times. On the question of whether a doctor could lawfully 
perform an abortion in the meena of the patient’s health, 
he was deliberately silent. 

Sir BECKWITH WHITEHOUSE, opening in favour, considered 
that the law should specify that an operation done in the 
interests of health was lawful. In moving for reform of the 
law, he advocated that it should be tightened up. He would 
have before every abortion notification to the local authority, 
or the Ministry of Health, and the unanimous agreement 
of the family doctor, the surgeon doing the operation and an 
independent specialist in the disease for which it was done. 

Dr. W. M. OXLEY, opposing, maintained that the 
total of abortion was minute and not increasing. He vigor- 
ously opposed the notification of abortion in any circumstances, 
holding that it would lead to interference with personal 
liberty and would make women reluctant to seek medical 
assistance. Alteration in the law would not check abortion, 
most of which was done on themselves by married women 
with families. Only social and economic remedies would be 
effective. The doctor had for centuries had the power and 
the duty to save health and life. Personally, he did not 
care whether therapeutic abortion was lawful or unlawful ; 
he intended to do it whenever he considered it should be done. 
No doctor was ever prosecuted unless he was an obvious 
habitual abortionist. 

The speakers were on the whole against any more precise 
statutory definition of the right of a doctor to perform abortion. 

Dr. LETITIA FAIRFIELD said that the practical interpreta- 
tion of the law made reform unnecessary and, as an official of 
many years’ experience, her blood curdled at the thought of 
@ statutory medical tribunal. She pointed out that on an 
academic view of the law many surgical operations might be 
torts or crimes. 

Mr. T. ANDERSON DaAvis declared that the unmarried 
woman should be allowed to have her pregnancy ended, on 
the ground that an unwanted child started with so severe 
@ handicap that it was unlikely to be a useful citizen—others 
pointed to the need for social reform, and advocated an excep- 
tion in favour of pregnancies in very young girls, and those 
due to rape or incest. In conclusion the chairman said that 
no statistics of criminal abortion were reliable, because the 
data were not known. The number of qualified criminal 
abortionists was infinitesimal, and even confidentia! police 
reports did not deal with doctors. His reason for declining 





to give an opinion on whether a doctor might lawfully perform 
abortion in the interests of health was that no one could 
define the limits of therapeutic abortion in a general form of 
words, although it might be possible to decide a particular 
case. 


United Law Society. 


At a meeting of the United Law Society, held in the Middle 
Temple Common Room, on Monday, 21st February (Mr. 
R. E. Ball in the Chair), Mr. G. B. Burke proposed: ‘‘ That 
the principle of limited liability has brought more disadvan- 
tages than advantages to the general public.” Mr. S. E. 
Redfern opposed, and there also spoke: Messrs. J. L. Flood 
(visitor), S. A. Gibbons, A. L. Hoyle, G. C. Raffety, J. Body, 
H. S. Wood Smith and S. A. Redfern and Miss C. Colwill. 
After Mr. Burke had replied, the motion was put to the 
House and declared lost by five votes. 





The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 23rd February, at 
8.15 p.m., the President (Mr. D. W. Dobson) being in the 
chair. Mr. J. A. Grieves proposed the motion: ‘‘ That 
reform of the wrongdoer should be the sole object of criminal 
justice.” Mr. D. F. Brundrit opposed, and Mr. S. R. Lewis, 
Mr. M. I. Mail (Hon. Secretary), Mr. H. S. Moses (Hon. 
Treasurer), Mr. Hurle-Hobbs, Mr. Melville Buckland and 
Mr. Woodrow Harding also spoke. Mr. Grieves replied. 
Upon division the motion was iost by two votes. 





Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room, on Tuesday, 15th February (Chairman, Mr. J. B. 
Latey), the subject for debate was: ‘‘ That the case of 
White otherwise Bennett v. White [1937] P. 111, was wrongly 
decided. Mr. H. F. MacMaster opened in the affirmative. 
Mr. A. Doggett opened in the negative. Mr. C. F. J. Baron 
seconded in the affirmative. Mr. J. C. W. Trafford seconded 
in the negative. The following members also spoke: Messrs. 
C. A. G. Simkins, J. M. Shaw, W. Latey, P. G. Roberts, 
P. W. Iliff, M. C. Green, W. M. Pleadwell, J. K. Thorpe, 
and W. H. Stevens. The opener having replied, and the 
Chairman having summed up, the motion was lost by three 
votes. There were sixteen members and four visitors present. 





The Hardwicke Society. 


A meeting of the Society was held on Friday, 18th 
February, at 8.15 p.m., in the Middle Temple Common Room, 
the President, Mr. G. E. Llewellyn Thomas, in the chair. 


Mr. G. E. Crawford (M.T.) (ex-President) moved: ‘ That 
the B.B.C. bids fair to become a national danger.’’ Mr. W. G. 
Macgregor (I.T.) opposed. There also spoke: Mr. A. C. 


Douglas, Mr. Percy Atkin, Mr. C. E. Scholefield, Mr. Lawrance 
Travers, Commander D. A. Stride, Captain C. O. Cummins, 
Mr. R. H. Hunt, Hon. Treasurer, Mr. M. N. Cochrane, 
Mr. J. A. Grieves, Mr. C. C. Gallagher, Mr. L. S. Weinstock, 
Mr. W. Miller. The hon. mover having replied, the House 
divided, and the motion was lost by one vote. 








Legal Notes and News. 


Honours and Appointments. 


Mr. GEOFFREY C. GopBER, LL.B., Assistant Solicitor 
to the Bedfordshire County Council, has been appointed 
Assistant Solicitor to the Northamptonshire County Council 
as from Ist February. Mr. Godber was admitted a solicitor 
in 1936. 


Notes. 


There will be a meeting of the Gray’s Inn Debating Society 
on Friday, 4th March, at 8.30 p.m. in the South Common 
Room. Motion: ‘‘ That Pacifism is a menace to Peace.”’ 

A dinner was given by the Bar of the Probate, Divorce 
and Admiralty Division at Claridge’s, last Wednesday, in 
honour of Mr. Justice Henn Collins and Mr. Justice Hodson. 








Sir Norman Raeburn, K.C., presided. 
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The Treasurer of the Inner Temple (Lord Hewart, Lord 
Chief Justice of England) and the Masters of the Bench 
entertained at dinner on Friday, 18th February, the 
Treasurer and Masters of the Bench of Gray’s Inn in com- 
memoration of the ancient amity between the two societies. 

Statutory compulsory registration for auctioneers and estat© 
agents was advocated by Mr. Robert Clayton in his presidential 
address to nembers of the Incorporated Society of Auctioneers 
and Landed Property Agents in London last Wednesday. 
The annual dinner of the Society took place at Grosvenor 
House in the evening. 

The University of London announces that a 
University lecture in laws, entitled ‘‘Whither Jurisprudence ? 
will be given at The London School of Economics, Houghton 
Street, Aldwych, W.C.2, by Professor G. W. Paton, Professor 
of Jurisprudence in the University of Melbourne, on Wednes- 
day, 16th March, at 5 p.m. The lecture is addressed to 
students of the University and to others interested in the 
subject. Admission free, without ticket. 

Winchester Assizes opened last Monday in the twelfth- 
century hall at Winchester Castle, which is being used as a 
temporary court. On Tuesday, Mr. Justice Humphreys 
adjourned the Assizes at mid-day complaining of cutting 
draughts, and said that if they were not rectified he would 
move the Assizes to Southampton. Immediately carpenters 
and electricians set to work and put up curtains, new air 
locks and radiators. The work was finished early on 
Wednesday morning and the judge thanked the county 
architect for making the court habitable. 

The Institute of Arbitrators (Incorporated) announces that 
a practice arbitration will be held on Tuesday, Ist March, 
at 6 p.m. in the Hall of the Society of Incorporated Account- 
ants and Auditors, Embankment, W.C.2 (near Temple 
Station). The subject matter is ‘‘ Directors’ Remuneration.’’ 
and the dispute arises between the executors of the deceased 
director and a private limited company under verbal arrange- 
ments, the arbitrator being Sydney E. Redfern, LL.B. 
The award will be made immediately after the hearing, and 
it is hoped there will be time for a discussion. 


special 


” 


REGISTRATION OF BUSINESS NAMES ACT, 1916. 


Pursuant to powers conferred on them by s. 17 (1) (6) 
of the Registration of Business Names Act, 1916, the Board 
of Trade have made a new rule amending the forms prescribed 
for use under the Act. The rule provides that the amended 
forms shall come into use as from ist March, 1938. Accord- 
ingly, as from that date, all applications for registration 
under the Act must be made on the new forms, which may 
be obtained on application to the Registrar of Business 
Names, Chansitor House, Chancery Lane, London, W.C.1. 

The rule has been published as Statutory Rules and Orders 
1938, No. 103 (Business Names Rules, 1938), and copies may 
be purchased direct from H.M. Stationery Office or through 
a bookseller (price 8d. net). 








Court Papers. 


Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 

Grovp II. 
AppeaL Court Mr. Justice Mkr. Justice 
CLavson. LuxMooreE. 


EMERGENCY 
Rota. No. 1 


Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 10th March 1938. 


‘| Middle; Flat ~'$ Approxi- 
Price Interest mate Yield 


23 Feb. 
\“1938.| Yield. redemption 


Div. 
Months. 


ENGLISH GOVERNMENT SECURITIES | d. | 
Consols 4% 1957 or after 
Consols 24% ... 
War Loan 34% 1952 or r after 
Funding 4% Loan 1960-90 ... 
Funding 3% Loan 1959-69 ... 
Funding 2?% Loan 1952-57 ... 
Funding 24% Loan 1956-61 ... 
Victory 4% Loan Av. life 22 years ... 
Conversion 5% Loan 1944-64 
Conversion 44% Loan 1940-44 
Conversion 34% Loan 1961 or after 
Conversion 3% Loan 1948-53 
Conversion 24% Loan 1944-49 bes 
Local Loans 3% Stock 1912 or after 
Bank Stock ... 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after ... JJ 
Guaranteed 3% Stock - Irish Land 

Acts) 1939 or after .. ven — JJ 
India 44% 1950-55... .. MN 
India 3$% 1931 or after ... JAJO 
India 3% 1948 or after : .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 
Australia (Commonw’th) 3% 1955-58 
*Canada 4% 1953-58 

*Natal 3% 1929-49 ... 

New South Wales 34% 1930- 50 

New Zealand 3% 1945 Sa 
Nigeria 4% 1963 es 

Queensland 3$% 1950-70... 
*South Africa 34% 1953-73 ... 
Victoria 34% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 = 
*Essex County 3$% 1952-72 2 
Leeds 3% 1927 or after oe 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of —_ — 
Manchester 3% 1941 or after ss 
Metropolitan Consd. 24% 1920-49 . * MISD 


d. 
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Mr. 

Jones 

Ritchie 

Blaker 

More 

Hicks Beach 

Andrews 
Grovr II. 

Mr. Justice 
FARWELL. 


Non-Witness. 


Mr. 

Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 
Jones 


Mr. 

More 

Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 


Mr. JusTICE 
BENNETT. 
Witness. 
Part I. 
Mr. 
*Blaker 
*More 
*Hicks Beach 
* Andrews 
*Jones 
Ritchie 


Witness. 
Part II. 
Mr. 
* Jones 
*Ritchie 
*Blaker 
*More 
*Hicks Beach 
Andrews 
Grovp I. 
Mr. JUSTICE 
CRossMAN. 
Witness. 
Part II. 
Mr. 
More 
Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 


Witness. 
Part I. 
Mr. 
*Andrews 
*Jones 
*Ritchic 
Blaker 
More 
Hicks Beach 


Mr. Justice 
Smmonps. 


Non- Witness. 


Mr. 

Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 

More 


* The Registrar will be in Chambers on these days, and also on the 
days when the Court is not sitting. 





Metropolitan Water Board 3% “‘ A ” 
1963-2003... .. AO 
Do. do. 3% “ B” 1934-2003 MS 
Do. do. 38% “ E” 1953-73 JJ 

*Middlesex County Council 4% 1952-72 MN 

* Do. do. 44% 1950-70... MN 

Nottingham 3% Irredeemable MN 

Sheffield Corp. 34% 1968 JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 44% Debenture . 

Gt. Western Rly. 5% Debenture 

Gt. Western Rly. 5% Rent Charge ... 

Gt. Western Rly. 5% Cons. Guaranteed 

Gt. Western Rly. 5% Preference 

Southern Rly. 4% Debenture : 

Southern Rly. 4% Red. Deb. 1962- 67 

Southern Rly. 5% Guaranteed is 

Southern Rly. 5% Preference 
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* Not available to Trustees over 


par. 
¢ In the case of Stocks at » premium, the yield with redemption hus been calculated 


at the earliest date ; in the ease of other Stocks, as at the latest date. 











